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ADMIRALTY LAW. 


We are indebted to the politeness of His Honour Judge 
Srory, of the Supreme Court of the United States, for the reports 
of the following admiralty decisions. ‘The cases were decided in 
the United States District Court for the District of Massachusetts, 
by Judge Davis, who has been for many years particularly con- 
versant with admiralty law, and whose reputation as an Admiralty 
Judge has been long established and extensive. The principles in- 
volved in these decisions belong to an important subject, on which 
there is no danger of accumulating too many decisions; that of 
Mariners’ Wages. ‘The grounds of decision in this case involve 
also an important principle on the subject of Freight; and perhaps 
some important analogies may be deduced from it, applicable to 
both subjects. 


—eQe— 


MASSACHUSETTS DISTRICT COURT, May 18, 1811. 


Tueopore Ranp Wars. Libellants, 
vs. 
Sure Hercures, Edward West, Master. 


Where the libellants shipped for a voyage “ from Salem to Europe and 
the East-Indies, and back again to Salem,” and the master, under or- 
ders from the owner, who was owner of both ship and cargo, proceed- 
ed to Naples, then under the dominion of Murat and the operation 
of the Continental System ; and the vessel, after having discharged a 
part of her cargo, was put under sequestration, and the cargo was 
finally confiscated and sold: Held, that the ship had earned freight 
for the outward voyage ; and decreed, that the libellants were enti- 
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tled to wages, according to the rate in the shipping articles, until the 
date of the condemnation. 


Putnam, for Libellants. 
Story, for Respondents. 

DAVIS, District Judge.—Tue libellants, mariners on board the 
ship Hercules, Edward West, master, on a voyage from Salem to 
Europe, and back to Salem, claim wages at the rate expressed in 
the shipping paper, from July 17, 1809, to Feb. 25,1811. There 
is a second count in the libel, on a contract made at Naples, July 
4, 1810, to proceed to Civita Vecchia and home, at a less rate of 
wages than is expressed in the original shipping paper, executed at 
Salem. Stipulation is given by Nathaniel West, owner of the ship, 
to abide the final decree. The wages claimed by the second count 
are not controverted ; but it is contended, that the events and cir- 
cumstances of the voyage preclude all claim for wages for any ser- 
vices of the libellants on board the ship, prior to the last contract. 

The libellants shipped at Salem, July 17, 1809, for a voyage 
“to Europe and the East-Indies, or back to Salem.” The orders 
given to the master, August 1, 1809, by Nathaniel West, the 
owner, directed him to proceed to Cagliari, Palermo, or Messina, 
as he should find most eligible, and having disposed of the cargo, 
to return to Salem, touching at aay of the Spanish ports in the 
Mediterranean, there to take in freight for the Spanish Maine or 
colonies, if any advantageous offer should occur. ‘The markets 
designated for the outward cargo, are Cagliari, Palermo, and Mes- 
sina, “except (it is added) it amounts to a certainty you can go to 
*¢ Naples, and sell there for much greater prices, and without the 
‘“ Jeast doubt as to the safety of the property.”” The cargo, amount- 
ing to 60,000 dollars and upwards, was wholly owned by Nathaniel 
West, owner of the ship, excepting the captain’s adventure, and 
an adventure by Archer Fairfield, the amount of which does not 
appear. A supercargo, or assistant, as he is called in the orders, 
was on board, and the master was instructed to advise with him 
‘‘in every part of the transactions of the voyage.” The ship sail- 
ed from Salem, Aug. 2, 1809, and after touching at Cagliari, pro- 
ceeded to Naples, arriving at that port, September 13, 1809; the 
master and supercargo haying inferred, from information received 
at Cagliari, that they might go to Naples with safety. The ship 
was immediately put under quarantine. On the 21st September, 
while under quarantine, the unloading of the cargo commenced by 
the master’s order, and was continued until the 25th. The goods 
ualaden, were taken to the custom-house stores. On the 25th of 








MARINERS’ WAGES. 147 


September, the master having heard a report that his ship and car- 
go were under sequestration, stopped the unloading of the cargo ; 
but the officers of the customs required him to send ashore what 
was then laden into boats, and urged the discharge of the residue. 
This the master refused, suggesting the necessity of retaining what 
remained on board as ballast, and as a necessary security for the 
ship. Orders to complete the unloading of the cargo, were fre- 
quently repeated, and insisted on as a condition of the master’s re- 
ceiving pratique, which is understood to be a certificate of conform- 
ity to the quarantine regulations. This document was received 
for the ship, October 13th, after the quarantine had continued one 
month, and for the goods a month afterwards, November 13th. On 
the 10th of November, the whole residue of the cargo was dis- 
charged by peremptory orders from the officers of the customs, 
which the master could no longer evade. ‘The evidence produced 
gives no further account of the property, until the 4th January, 
1810, when the cargo was advertised for sale, and was sold accord- 
ingly at public auction on the next day, “ on account of the royal 
treasury.” On the 3d of January, certain officers of the Neapoli- 
tan government entered on board the ship, unhung the rudder, 
took an inventory of the provisions and furniture, and sealed the 
hatches, leaving express orders not to open them without permis- 
sion from the custom-house. On the 12th March, 1810, was pub- 
lished a decree of Joachim Napoleon, King of the two Sicilies, con- 
fiscating thirty American vessels, of which the Hercules was one, 
“in conformity to orders given from Paris,’”?’ December 21, 1809. 
Such of the cargoes of those vessels as had not been sold, as well as 
.the ships, were directed to be disposed of ‘at public or private sale, 
as should be judged most conducive to the royal interests ; and the 
proceeds of the sale were ordered to be deposited in bank, to 
be employed as the king should judge to be convenient.. 

Notwithstanding these proceedings, the master of the Hercules 
was not dispossessed of the ship; but the crew remained on board, 
and lived on the ship’s provisions. 

The confiscated ships were successively sold, as suited the views 
and convenience of the government; and Captain West was in 
constant expectation of a similar fate. In June, 1810, he made 
arrangements with a merchant at Naples, (Mr. Broadbent,) for as- 
sistance in the purchase of the ship at the appraised value, and 
to perform a voyage with her to Sicily on that gentleman’s account. 
While this project was in train, viz. June 16, 1810, a written con- 
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tract was entered into between Captain West and his crew, in- 
cluding the libellants, by which they engaged to remain on board, 
under his orders, until he should be deprived of the command, or 
the ship should commence loading, in consideration of a small 
daily allowance for their support, and to proceed on whatever 
voyage should be proposed, at the monthly wages expressed in 
the contract. Before the contemplated arrangement with Mr. 
Broadbent was definitively settled, proposals were made to Captain 
West, by an officer of high rank, to proceed with the ship to Civita 
Vecchia, and there take in freight for Philadelphia: for this ser- 
vice an offer was made to give him the ship and papers, to repay 
him the expenses of unlading the cargo, and to satisfy Mr. Broad- 
bent relative to his contract. 

‘These overtures were readily embraced, and on the 4th of July 
the contract between the master and crew, on which the second 
count in the libel is founded, was concluded. It is for a voyage 
from Naples to Civita Vecchia, and thence to the United States, 
and is signed by all the libellants. 

The ship sailed for Civita Vecchia soon afterwards, with convoy, 
and arrived there on the 21st of July. The precise object of the 
voyage was not understood by the master, until his arrival at that 
place. He then found that he was to take Lucien Bonaparte 
with his family and effects to Philadelphia. 

On the 8th of August, he sailed for Philadelphia with the freight 
furnished by Lucien Bonaparte, who with his family and suite 
were passengers on board. For this service 2000 dollars were 
paid in advance, and 8000 dollars more were by agreement to be 
paid on arrival at Philadelphia. Twelve days afterwards, the ship 
was captured by a British frigate, and sent to Malta. The passen- 
gers and their property were taken out; but the ship was liberated 
with the payment of a portion of freight pro rata, the amount of 
which is not stated. On the 10th of November last, the ship sailed 
from Malta, and arrived at Salem onthe 5th of February, having 
touched at Gibraltar on the way, and there delivered a quantity of 
cotton taken in at Malta. 

On these facts it is contended for the respondent, 1. That no 
freight was earned on the voyage from Salem to Naples, and that 
thereby the wages for that period are lost. 

2d. That the confiscation of the ship dissolved the first contract, 
and extinguished all claim for wages under it, if no freight was 
earned. After that event, it is contended there existed no legal 
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eonnexion between the mariners and the ship, and that their sub- 
sequent relation to the ship depends altogether on the new con- 
tracts entered into at Naples, in June and July, 1810. 

In this voyage, though not so entirely disastrous as many others 
from the United States to the same port, there was still a very 
heavy loss. I am solicitous, in determining the operation of these 
adverse incidents, to form a correct decision, and to place to the ac- 
count of each, the just portion of the misfortune, according to prin- 
ciples of law. In the present state of the world, and in the pecu- 
liar situation of American commerce, cases not unfrequently occur, 
dissimilar in material circumstances to any which we find previously 
decided. We must refer to general principles, and, from their ap- 
plication, and by cautious analogies from previous determinations, 
declare the result; adjusting by equitable considerations, what pos- 
itive authority has not decisively settled. In deliberating on cases 
of this description, the indignant feelings excited by a view of the 
severe execution of the continental system, on our enterprizing and 
unoffending fellow-citizens, ought not, perhaps, in this place, to be 
fully expressed. I cannot forbear to remark, however, on one fea- 
ture of the transaction which perplexes the investigation, and aug- 
ments the difiiculty of making a correct decision between the par- 
ties: [I mean the denial of papers or documents evidencing the 
proceedings against the vessel and cargo, by which, if produced, 
the nature and ground of such proceedings would be seen and un- 
derstood, and their legal operation, in regard to collateral questions, 
satisfactorily determined. No such documents are exhibited, ex- 
cepting a newspaper copy of the decree of March 12,1810; and 
it is testified by reputable witnesses, fellow-sufferers with Captain 
West, that they could not be procured. There might have been 
left no alternative to the injurious authors of those acts of outrage, 
but to choose between silence and sophistry : still, such a departure 
from the laudable course of civilized nations, in proceedings against 
foreigners and their property, should be reprobated in every regiow 
where truth may yet be expressed, and justice find an advocate. 

This case is clear of all exceptions to the conduct of the sea- 
men. They faithfully performed their duty, adhered to the ship 
in all the difficulties attending the voyage, and brought her home 
in safety to the owner. Have the disasters occurring in the voy- 
age extinguished their claim in whole or in part to the wages 
promised in the first shipping paper executed at Salem ? 


The general dependence of wages on the earning of freight, is 
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admitted; but I am not satisfied that freight should not be ¢onsid- 
ered as earned, under the circumstances of this voyage. 

If the ownership of the vessel and cargo had been in different 
persons, the question of freicht could be considered more distinct- 
ly and to better advantage; for ai actual contract would in such 
ease have existed. Here the respondent must be viewed as owner 
of both vessel and cargo. The adventures of Fairfield and of the 
master, are too inconsiderable to make any difference applicable 
to the points under consideration. No express contract relative to 
freight exists; but the union of interests which precludes the ne- 
cessity of such a contract, does not destroy the connexion between 
freight and wages; and we may properly contemplate the subject 
as if the ship had actualiy received goods on board, the property 
of other persons, to be transported on freight, or as if the vessel 
had been chartered for the voyage specified. 

In such a view of the transaction, we ought to consider the 
eontract for freight to be a reasonable one, and to be made with 
all due precautions, having regard to the nature of the voyage 
and the peculiar perils attending the destination of the ship. Now 
it appears that a voyage to Naples, or to any other place under 
French control, was not originally contemplated. By orders pre- 
pared previously to those under which the ship was ultimately 
dispatched, the voyage marked out, is to Algiers, Tunis, Cagliari, 
er “some other neutral or privileged port.” When the final or- 
ders were given, anda voyage to Naples was authorized, it was 
evidently under great apprehensions. With those views of a 
voyage to Naples, if the owner of the ship, at the time those 
erders were penned, had shipped no property of his own, but had 
merely chartered his ship, or taken on freight for that destination, 
it must be presumed that a prudent regard to his own interest 
would have prompted to such an adjustment of the contract, as to 
encounter only the risk of a transportation, and would not have 
left the earnings of his ship dependent on the safety of the 
property after arrival at Naples. If, from tempting offers of high 
freight, or from any interest in the profits of the adventure, he 
should be induced, under such circumstances, to make the recep- 
tion of freight dependent on the safety of the property after its 
arrival to the place of destination; yet such a contract would not, 
in my opinion, create a similar dependence of the seamen’s wages 
on the freight, unless it were distinctly stated to them, and the 
terms of their shipment should have expressed such a condition. 
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After a deliberate consideration of this contract and its incidents, 
itis my opinion, that the libellants’ claim for wages on the outward 
voyage, is not defeated by the circumstances which have been 
stated; nor do I conceive it necessary for authorizing this con- 
clusion, to resort to the guarded contract relative to freight, which 
I have supposed the nature of the voyage would reasonably 
impose on the ship-owner. The ordinary contraét of freight 
without any special provisions, would, apprehend, secure freight 
to the owner of this ship, or at any rate sufficient for the payment 
of wages on the outward voyage. 

In case of a vessel let to freight, and the object of the voyage 
defeated by prohibition in the country or place to which the vessel 
is destined, the Consolato del Mare makes the earning of freight 
dependent on the knowledge of the parties. If both the owner 
of the ship and of the goods are informed of the existence of the 
impediments, but still are disposed to encounter the risk, the freight 
is not payable in case the voyage be interrupted. If the owner of 
the goods be thus informed, but the owner of the ship is ignorant, 
freight is payable. If the voyage be commenced, and neither the 
ship-owner or the proprietor of the goods on board have any 
knowledge or expectation of impediment from the sovereignty of 
the country to which the ship is destined, the Consolato decides, 
that in such case freight is not payable, because, as it is observed, 
it is not the fault of the merchant that the act of sovereignty inter- 
venes to obstruct the voyage. The course of modern authorities 
is opposed to the rule of the Consolato, in regard to the last sup- 
posed instance of vis major defeating the object of the voyage. 
Morgan vs. Insurance Company of North America, 4 Dall. 455, 
isa case of this description. ‘The vessel arrived at Surinam, the 
place of destination, and being prohibited an entry, returned to 
Philadelphia with the cargo. The Court (Tilghman, C. Justice) 
considered the freight as earned, and that the obtaining permission 
to land the cargo, was the business of the consignee. So also in 
Blight vs. Page, cited 3 Bosanq. & Pullen, 295, where the ship 
was prevented from taking in a cargo of barley at a port in Rus- 
sia, In consequence of an unexpected prohibition from the Russian 
government, a sum in damages was given to the  ship-owner 
against the charterer, equivalent to the stipulated freight. The 
principles which governed those cases, would go far, I think, to 
produce a correspondent determination in that which I have now to 
consider, ButI do not think it necessary to declare an opinion as 
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to that part of the cargo of the Hercules, which was landed by 
constraint. In expressing a conviction that there was a sufficient 
quantity unladen, free from exceptions as to freight, I had refer- 
ence to that portion of the cargo which was landed between the 
21st and 25th of September. In the master’s protest, made at 
Naples, June 11, 1810, he states, that he arrived on the 13th 
November, 1809, was put under quarantine, but that his cargo was 
freely admitted, and was begun to be discharged on the 21st of that 
month ; that upon the 25th, he was informed that his ship and 
cargo were put under sequestration, upon which he refused to 
discharge any more, but that the officers of the customs obliged 
him to doit. We may, as to this suit,lay out of the case all con- 
siderations in regard to that portion of the cargo, which was dis- 
charged by constraint, after the master had received information 
which excited alarming apprehensions, and confine our views to 
that part which was discharged voluntarily. The precise amount 
is not stated ; but from the tume employed, and the nature of the 
cargo, I consider it warrantable to presume that it was sufficient to 
produce freight adequate to the payment of the wages, if freight 
were earned. In regard to that portion of the cargo, however it 
may be with the residue, in my opinion freight must be considered 
asearned; and if by fire, or any other calamity, those goods thus 
landed, had been destroyed immediately after their landing, it 
would not have affected the claim to freight. The ship, under 
such circumstances, must be considered as munere vehendi functus, 
and as having performed the service implied in the contract for 
transportation of the goods. The subsequent misfortunes attend- 
ing the property, after a voluntary landing by the direction of the 
person entrusted with it, must attach altogether and exclusively 
to the owner or underwriter, unless the specialty of the contract 
should involve the ship-owner in a participation of the loss. 
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In regard to any subsequent wages, we must look to the fate of 
the ship, and consider the effect of the royal decree of confisca- 
tion. 

It is contended by the Counsel for the libellants, that the sub- 
sequent restoration, especially as there had been no sale of the ship, 
constitutes a resemblance in legal operation, between this case and 
cases of capture and recapture, or of temporary detention by 
embargo, which do not defeat aclaim for wages, unless there be 
fault on the part of the mariners, according to repeated decisions 
Hoth in our State and National Courts. 
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Though not informed of the grounds of the condemnation, I 
consider the decree against the ship as precluding any demand for 
wages beyond its date, excepting on the new contract made after 
that event. 

The freight supposed to be earned, establishes the claim for 
wages at the rate of the original contract on the outward voyage. 
I award wages to the mariners at the same rate, for the interval 
between the landing of the cargo and the condemnation, in ac- 
cordance with a reasonable rule adopted by Judge Peters, (Admi- 
ralty Decisions, 130.) The seamen not having been diseharged, 
and not being at liberty to leave the ship until her condemnation, 
without consent of the master, are entitled to compensation during 
that interval; and I consider the wages stipulated in the shipping 
paper, to be in this case the proper measure of that compensation. 

The contract of July 4, 1810, which was fairly entered into, in 
reasonable conformity to the existing circumstances, must regulate 
the claim for wages on the homeward voyage. 

The subsistence and allowance afforded to the mariners, between 
the condemnation and the new contract, are viewed as a Satisfac- 
tion of their claims during that interval. 

On these principles and considerations, I decree the following 
sums to the libellants respectively, with costs; the advances made 
to each having been deducted in the computation. 


Theodore Rand Cs g's - $262 34 
Daniel Anderson - - - 222 14 
Benjamin Sands - : - 189 74 
John Squire - - : - 222 14 
Daniel Bunker - - - - 222 14 
Robert Boyce - - - - 222 14 
Nathaniel Goldsmith = - : - 222 14 
Peter Mart - - - - 222 14 
John Praydagan - - - 262 34 
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MASSACHUSETTS DISTRICT COURT, Marcu, 1810. 


JoHn Wixtutams, Lnbellant, ? 
vs. P 

BriGANTINE Juno, Samuel Page, Master, ( 

Joun Saunvers and Samuet Upton, Owner's and Claimants. 
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Where an American (neutral) seaman was taken from on board an 
American vessel by a French cruiser, and the vessel ordered into a 
French port for adjudication, but subsequently recaptured by a Si- 
cilian cruiser, and restored to the master on payment of salvage : 
Held, that such seaman, not having been able to return to his ship, 
was entitled to wages during the time of his detention on board the 
French cruiser, and for the whole voyage, at the stipulated rate ; de- 
ducting his proportion of salvage : 

The case of a neutral seaman thus detained, distinguished from the 
cases of detention of enemy seamen. 


DAVIS, District Judge.——TueE libellant, on the 10th of Apri! 
last, shipped on board said brigantine as a mariner, on a voyage 
for Sicily and back to Salem, at the monthly wages of sixteen dol- 
lars. ‘The vessel sailed on the 16th of April, and on the 29th of 
May following, when off Palermo, was stopped by a French priva- 
teer. The libellant with three other men were taken out, and the 
brigantine, under the command of a prize-master from the priva- 
teer, was diverted from her port of destination, and ordered to some 
port where she could be under the control of the government of the 
French. About twelve hours afterward, said brigantine was re- 
captured by a Sicilian armed vessel, carried safely to Palermo, and 
there surrendered to the master on payment of salvage. She re- 
turned to Salem on the 10th of January last past, the master hav- 
inf hired other men in the room of those taken out by the French 
privateer. ‘The libellant was carried to Naples, and it not being in 
his power to rejoin the brigantine, he embraced the first opportu- 
nity of returning to the United States, and arrived at Salem on the 
10th of December last, without receiving or earning of wages on 
board of the vessel by which he returned. He had received, pre- 
viously to his separation from the brigantine, thirty-nine dollars, 
and now demands the balance of wages at the stipulated rate, as if 
he had performed the voyage. 

The respondents contend, that the claim for wages is extinguish- 
ed under the circumstances, or, at most, he is entitled only to a pro 
rata allowance to the time when the brigantine was captured as 
above mentioned, and his separation from said vessel: and if any 
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allowance should be made for the subsequent portion of the voy- 
age, a proportional deduction on account of the salvage paid, is in- 
sisted on. The cases principally relied on, to maintain the ground 
of defence assumed by the respondents, relate to a hostile capture 
by an enemy in open war. But this is to be considered not as a 
hostile capture, but as the arrest and detention of a neutral ship by 
a belligerent, for examination and adjudication. Cases of this de- 
scription can scarcely be expected to be found in the English 
books; for that nation is seldom neutral. 

Sir Wm. Scott seems to have determined, that where a vessel is 
captured, and a seamen is taken out, the claim for wages is extin- 
guished, though the vessel be afterward re-captured and carried to 
her port of destination. “ The Friends,” Bell, master, 4 Robins. 
116, Amer. ed. In this, however, he differs from Lord Eldon, in 
the case of Bergstrom vs. Mills, tried at Nisi Prius the year pre- 
ceding, 3. Esp. Rep. 35. But it is observable, that the ground of 
Sir Wm. Scott’s decision in the case mentioned, is not applicable to 
the present case. The mariner, on whose claim he decided, was 
“taken,” as he observes, “ as a British subject, liable, with all the 
rest of his countrymen, to the hazards and hardships of war.” But 
the distinction suggested by Judge Peters, in the case of Howland 
vs. the Brig Lavinia, (Adm. Decis. 123,) appears to me altogether 
pertinent; and with him, “Iconceive the situation of a neutral 
seaman, one of the crew of a neutral ship, carrying in for adju- 
dication, and taken away from his ship, by the vis major, is not 
similar to the case of the sailor as determined by Sir Wm. Scott.” 
** He is not captured and carried off as a subject liable to the haz- 
adrs of war, but as a citizen of a friendly nation, whose vessel must 
submit to search and adjudication.” The policy of the law, extin- 
guishing wages by capture, rests also, as I conceive, on another 
principle. One of the objects in view, as in the case of shipwreck, 
is to stimulate the mariner to the utmost exertion to prevent the 
impending peril. This principle has its full operation in the case 
of a hostile attack by an enemy. With the neutral detained for 
search, examination, or adjudication, it is altogether different. On 
a deliberate consideration of the case, therefore, and the principles 
applicable to it, I am altogether satisfied with the view of cases of 
this sort, as to the legal effect on wages, which has been taken by 
different judicatories in our country; and to consider the circum- 
stances of this case, not as constituting a capture which defeats all 
rights and interests, but as a temporary interruption only, which 
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does not extinguish a claim for wages; the seamen being at no 
fault, and the intended voyage, with a slight and transient interrup- 
tion only, successfully accomplished. In this decision, I agree with 
repeated determinations of Judge Peters, and with the Supreme 
Court of Massachusetts, in the case of Brooks vs. Dorr, 2. M. T. 
Rep. 39. And the principles of the case of Beal vs. Thomson, 4 
East 5.46, appear to me also to support the present claim. 

I therefore Decree to the libellant, wages at the stipulated rate, 
to the time of his return to Salem, deducting the $39 previously 
advanced, and his proportion of salvage. 


Strory and Sau TonsTA.t, for Libellant. 
Prescot, for Respondent. 


DECISION 
OF JUDGE LIVINGSTON, 


In the Case of the United States vs. Barker. 


Tue following decision of the Hon. B. Livines Tov, in the 
Circuit Court of the United States for the Second Circuit, (never 
before published,) we are enabled, by the kindness of the Judge, to 
present to the profession. The variety and magnitude of the 
points it embraces, will sufficiently commend it to the attention of 
professional readers. 


U.S. CIRCUIT COURT FOR THE SECOND CIRCUIT. 
DISTRICT OF NEW-YORK—1820. 


JACOB BARKER 
vs. In Error. 


Unitrep StTatTeEs. 


Where a Bill of Exchange was indorsed to * 7’. 7". T'ucker, Treasure: 
of the United States,” and the suit commenced in the name of the 
United States as indorsees against the drawee : Held, to be no vart- 
ance that the bill was described in the declaration, as indorsed to the 
United States. 

The United States may sue in their own name on all contracts made 
with their agents. 

Held, that an indorsement in blank was good to pass the bill to the 
United States ; and that the United States, though prior indorsees, 
might maintain an action without any indorsement back from the 
subsequent indorsees: or, at all events, if any objection, that it was 
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cured after verdict, by the 32d section of the Judiciary Act of the 
United States. 


Presentation of Bill—Notice of Dishonour. 

Drawing a Bill of Exchange, during war, upon a subject of the enemy 
in the enemy’s country, is not a trading with the enemy of such a 
character as to invalidate the bill. 

The fourth section of the “ Act of Congress, providing for the more 
“ effectual settlement of accounts between the United States and re- 
“ceivers of public money,” extends to suits between the United 
States and every description of their debtors : and no set-off can con- 
sequently be claimed against them by any debtor, until his “ claims 
for credits have been presented to the accounting officers of the trea- 
sury, for their examination, and by them disallowed,” &c. according 
to the terms of that section. ' 

Held, that in the assessment of damages upon the bill, the drawer was 
entitled to show, that at the time of the notice given of its dishonour, 
bills of exchange upon England might be bought at the rate of fif- 
teen per cent. below par, in specie, in the city of New-York, though 
admitted to have been at par in the current bank paper of the city. 


LIVINGSTON, J.—Tuis is a writ of error to the District Court 
of this District, on exceptions taken at the trial of the cause by the 
counsel for the plaintiff in error. Referring to the record, when 
necessary, for the facts of the case, the Court will proceed to dis- 
pose of the various exceptions which were taken, and which have 
been so ably argued here. 

The first objection to a recovery by the defendants in error, was 
an alleged variance between the bill of exchange declared upon. 
and the one given in evidence. 

The bill of exchange declared on, is stated to have been dated 
the 2d day of July, 1814, and to have been drawn on Messrs. 
Thomas R. Hazard & Co., residing at Liverpool in the United 
Kingdom of Great-Britain and Ireland; by which bill the said 
Thomas R. Hazard & Co. were requested to pay, sixty days after 
sight, to Hallock & Barker or order, in London, £2500 sterling. 
This bill is further stated to have been indorsed by them to Robert 
Bowne, and by him to Howland & Grinnel, and by the indorsees 
last named to the United States. The bill produced on the trial, 
agreed with the one declared on, in date and sum and address; 
and the variance, if any, was in the manner of its indorsements. 
By the declaration, it would appear as if the indorsements were 
regularly filled up with the names of the several indorsees, and that 
the indorsement to the defendants in error, was immediately to 
the United States; whereas all the indorsements previous to that, 
to the defendants in error, were in blank; and the indorsement or 
which this action is brought, was to Thomas T. Tucker, treasurer 
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of the United States, and not directly to the United States. If the 
United States were at all entitled to bring an action in their own 
name on this bill, it is contended that this could be done only by 
declaring, according to the truth of the case, that the bill was in- 
dorsed to Mr. Tucker, and then averring that he was their agent 
and treasurer, and that the indorsement to him was for the use and 
benefit of the United States. These averments being of matter 
in pais, it was said that they were of the proper province of the 
jury, and could only be dispensed with where the necessary ope- 
ration or implication of law justified a different course, which was 
not the case here. If it be admitted, as it must be, that where 
such legal intendment exists, a party may declare according to it, it 
is not very easy to conceive of a case where such intendment can 
be stronger than in the case before the Court. It is found that Mr. 
Tucker is treasurer of the United States ; the indorsement to him 
is in that capacity; and when he indorsed it to the Barings, he 
again makes use of his official style: Nor is this all; but it appears 
that the bill, by an indorsement on it before it is sent from the 
United States, was registered by the proper officer of the treasury 
department, which cannot be supposed to be done in any case in 
which the instrument does not belong to the public. Mr. Tucker, 
after such an act, could never have claimed any right to this bill; 
and we can not think of any motive which could induce a prudent 
man to have pursued that course with a bill belonging to himself 
or any other person, even if the regulation of the department had 
admitted of it. But it is supposed, that before any such intend- 
ment can be made, it must appear that Mr. Tucker: acted under 
some law, and that his conduct throughout comported with his du- 
ties as prescribed by such law, and by the rules of the treasury. It 
is sufficient for the purpose, that he is treasurer, and appeared to 
have acted in that character, and in conjunction with another offi- 
cer of that department. The Court therefore will presume, as a 


jury must have done, until the contrary were shown, that in rela- 


tion to this transaction, he transgressed no law, and that every 
thing by him was regularly and correctly performed, upon the evi- 
dence apparent on the bill itself; and no other was offered to the 
jury. Although nothing prevented the plaintiffs from introducing 
other testimony to the peint, it was more a question of law than of 
fact, whether the bill belonged to the United States; and the Dis- 
trict Judge did no more than his duty in telling the jury that the 
evidence was sufficient to establish that fact. But supposing the 
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pill to be the property of the United States, still it is insisted, that_ 
the action should have been inthe name of Mr. Tucker, their 
trustee, and not inthe name of the cestuy que trust ; and much was 
said to show the hardship of unnecessarily exposing a party to a 
suit in the name of the United States, who paid no costs, and sued 
under several other advantages, which were not common to other 
plaintiffs. No case has been cited to show, that where a bill is in- 
dorsed to the known agent of another, for the use of the principal, 
as is the necessary intendment here, that an action may not be 
maintained in the name of such principals; but were that the case, 
I should say that the government ought to form an exception to 
the rule, and that an action might be brought in every case in the 
name of the United States, where it appeared on the face of the 
instrument, that they alone were interested in the subject matter of 
the controversy. This certainly is not carrying prerogative, if it 
deserve that name, too far. There is a fitness, that the public, 
by its own officers, should conduct all actions in which they 
are interested; and the inconveniences to which individuals 
may be exposed in this way, are but light, when weighed with 
those which would result from their agents always bringing actions 
in their own names. They might employ whom they pleased, 
and, by negligence or otherwise, the rights of the public be jeop- 
ardied. Sets-off, too, might be interposed against the individual 
who was plaintiff, unless the Court, to prevent them, would take 
notice of the beneficial interest of the public; and if they could 
do this to prevent a set-off, which courts of law have done, why 
not do it at once, in permitting an action to be instituted in the 
name of the United States? Some doubt was hinted at the right 
of the United States to sue in any case, without an act of Congress 
for the purpose. ‘The technical difficulties which exist in England 
against a civil action in the name of the King, (if it be a fact that he 
can not sue in his own courts,) are not in the way of an action on 
the part of the United States in their courts. Judicial proceedings 
are not before the people of the United States, nor does the pro- 
cess run in their name. ‘The Court, therefore, has no doubt, that 
in all cases of contract with the United States, an action may be 
brought in their name, unless a different mode of bringing it be 
prescribed by law, which is not pretended to be the case here. If 
any further evidence were required, than what appears on the bill 
itself, of its being the property of the United States, it may be 
found in the notice accompanying the plea of the plaintiff’; for it 
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is there stated, that it was agreed between him and the secretary 
of the treasury of the United States, that the said bill should be 
paid in London in the month of December following its date. 

The Court does not rely on any usage in disposing of this part of 
the case, because none was proved atthe trial; but the course 
which has been adopted in this case, of indorsing the bill to the 
treasurer, is so convenient, that it may fairly be presumed to have 
been coeval with the establishment of the government. If indors- 
ed immediately to the United States, it will at once be seen how 
difficult its negociation will afterwards become; for, although in 
that case, they might sue in their own names, it would not be very 
easy to indorse it to sany other person, by which its negociability 
would be altogether interrupted. It is next said by the counsel of 
the plaintiff in error, that admitting an indorsement to Mr. 'Tuck- 
er, treasurer of the United States, might have passed such an in- 
terest to the United States, as to have enabled them to sue in their 
own name; yet, as all of the indorsements, prior tothe one to 
him, were in blank, neither the United States nor their treasurers 
showed any title to the bill; and it was also, said, that inasmuch as 
it appeared that Mr. ‘Tucker has indorsed the bill to the order of 
Messrs. Baring, Brothers & Co. the title, if ever in him, had passed 
away by this last indorsement, and was, at the time of trial, in the 
gentlemen last named—they not having indorsed it back to the 
United States. ‘The Court will dispose of these two objections to- 
gether, as nearly the same answer will serve for both of them. 

The mere returning of this bill, with the protests for non-ac- 
ceptance and non-payment by the Messrs. Barings, to the treasurer 
of the United States, is strong presumptive proof that the former 
acted merely as agents of the latter, or as bankers of the United 
States. Where that is not the case, it is not usual to send the Dill 
back to the last indorser, but to some third person, who may apply 
for payment to such indorser, as well as to every other party to the 
bill. But be this so or not, if the holder of a bill, whether as agent 
or creditor of the remitter, will send it back to the latter, the Court 
entertains no doubt, that the party to whom it has been thus sent 
back, and who may have previously indorsed it, may not only sue 
in his own name, but may, at the trial, strike out his own subse- 
quent indorsement, and fill up all the preceding blank indorse- 
ments, so as to make them correspond with the title set forth in his 
declaration. Why this was not done, I know not; but as it might 
have been done, and would be permitted ona future trial, almost 
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as a matter of course, this Court does not think it necessary or 
proper, on that ground, to reverse the judgment of the District 
Court. It is considered rather as an objection of form, and cured 
by the 32d section of the Judiciary Act. Whether the Messrs. 
Barings might have urged any objection on the trial, to striking out 
the indorsement to them, it becomes unnecessary to inquire. The 
Court is to decide on the evidence which was given, and not on 
what might have been given, unless such evidence had been reject- 
ed. Itis on this evidence that the Court is of opinion, that the in- 
dorsement to those gentlemen, although in full, might have been 
obliterated, if necessary, on the trial; although it would perhaps be 
more reasonable, and the better course, always to presume that the 
actual holder of a bill is its proprietor, unless the contrary were 
shown, without requiring of him to strike out any subsequent in- 
dorsement; for, in point of fact, a bill seldom gets into the hands 
of a prior indorser, until all the subsequent ones are satisfied ; and 
it may be necessary, in some Cases, to prove that the bill has be- 
longed to some other person, whose name may be upon it, for the 
holder to avail himself of a promise made to such party, which 
may more easily be done where the indorsement is suffered to re- 
main in its original shape, than after an obliteration takes place. 

Another objection made at the trial, and which arose out of the 
evidence of the plaintiffs below, was the unreasonable delay which 
it was said had taken place in presenting the bill for acceptance, and 
in giving notice of its protest for non-acceptance and non-payment. 

The bill appears to have been presented for acceptance on the 
third day of October, 1814, which was three months after its date, 
and was protested on that day for non-acceptance. 

The Court is of opinion, that the presentation was in time. 
Kven if war had not then existed between the two countries, I am 
not prepared to say that this would not be deemed a timely pre- 
sentation of the bill, without other circumstances appearing, than 
the mere fact that the bill was not presented until after the lapse of 
three months. Vessels have not unfrequently had a passage of 
that length; but when it is considered that the bill was drawn in 
a tume of war, which renders an intercourse precarious and not of 
very frequent occurrence, it would be too much for any Court to 
say, that the delay here complained of, shall destroy the right of 
the United States to recover on this bill. 

Notice of the protest for non-acceptance was given to the drawer, 


on the 12th of December, 1814, but a little more than two months 
99 
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after date of the protest. The Court is of opinion, that this also 
was using due diligence ; and that even in time of peace, no laches 
could have been imputed on this account to the holders of this 
bill. On the 5th of December, 1814, a protest was made at Liver- 
pool, for non-payment of the bill, of which the plaintiff im error 
had notice on the 23d day of May following, after the lapse of a 
period of more than five months. This is prima facie so great a 
delay, that it is said, that unless the defendants in error can account, 
for it, it must be fatal to their claim,*for the damages of twenty 
per cent. at least; and it is further said, that the arrival of the 
British sloop of war Favourite, on the 12th of February, 1815, was 
a matter of so much notoriety, that this Court can take notice of it, 
although no evidence was given of it at the trial. Admitting this 
fact to be properly before the Court, it proves only, that a single 
vessel had been dispatched from England, by the way of Falmouth, 
9 or 10 days after a treaty of peace had been signed at Ghent; but 
whether the agents of the United States knew that such a vessel 
was to be dispatched in time to write by her, does not appear. 
They may very well, considering the haste with which she was 
dispatched, and the distance from London of the port from which 
she sailed, have known nothing of the intention of government to 
send the Favourite to this country. It is not stated or proved that 
any other vessel arrived from England until the one by which the 
protest for non-payment came. When it is considered, that the 
treaty of Ghent was not ratified until the latter end of February, and 
that it would not be known in England until some time in April, be- 
fore which, no vessel could in prudence sail from that country for 
the United States ; this Court can not say, that the notice of non- 
payment is liable to the objection made to it at the trial; and is fur- 
ther of opinion, that this question, there being no dispute about facts, 
was properly a matter of law, and that the District Court did right 
in considering it in that light, and in instructing the jury that the 
defendants in error had a right to recover, notwithstanding the al- 
leged negligence on their part. We may as well here dispose of 
some other exceptions, which have some connexion with the three 
just decided. It has been urged, that the twenty per cent. damages 
can not be recovered where the action is brought on a protest for 
non-acceptance, and before notice to the drawer of a protest for 
non-payment. It is not very necessary to inquire, as was done at 
the bar, whence the custom arose in this State, of allowing the hold- 
er of a bill of exchange, when returned under protest, not only the 
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amount of the bill, but twenty per cent damages as a compensa- 
tion for his disappointment. Whether it be a badge of colonial 
submission, or whether it has arisen out of a want of confidence, 
which our merchants have in each other; it is now settled Law, 
which nothing but an act of the legislature can alter: nor is it in 
the recollection of the Court, that it has ever heard it complained 
of. Nor is it necessary to decide, whether, on a mere protest for non- 
acceptance, these damages are recoverable, although it is part of 
the drawer’s contract, that the bill shall be accepted, and its negoci- 
ability and use to the holder is greatly impaired by a refusal to ac- 
cept; and as no reason can be assigned why there should be two 
actions, when one will answer; it might not be difficult to argue 
in favour of those decisions, which have decided this point against 
the plaintiff in error. But, without laying any great stress on those 
decisions, it is admitted, that in this case a right of action ensued, on 
notice of the protest for non-acceptance. An action was accord- 
ingly commenced shortly after the notice was given, but not until 
after a protest for non-payment was made in England, although 
not notified to the drawer here. The declaration contains a count 
on this last protest; and under this count, as well as the one for 
non-acceptance, a general verdict was taken, which included twen- 
ty per cent. for damages. ‘This, in the opinion of the Court, was 
correct; for, as the action was rightly commenced, it was not im- 
proper to admit evidence of the protest for non-payment, although 
notice of it were not given until after a commencement of the ac- 
tion, in order to destroy every presumption that might be raised, 
of the bill’s having been honoured when at maturity. Where a 
right to recover damages is perfect at the time of trial, a plaintiff 
should be permitted to have them, provided the action (which is 
conceded to have been the case here) was not prematurely brought. 
The opinion of the Court then is, not only that the damages were 
recoverable on this state of things, but that a verdict was properly 
taken on both counts. 

Another objection taken at the trial, which was also over-ruled, 
arose out of the supposed illegality of the transaction. The United 
States and Great Britain being then at war, it was unlawful for the 
plaintiff in error, in the opinion of his counsel, as for any other cit- 
izen of the United States, to draw a bill of exchange on any subject 
of Great Britain, or other person residing within the British do- 
minions. In support of this objection, Bynkershoeck and other wri- 
ters on national law have been referred to as establishing the doc- 
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trine, that every species of intercourse or communication, whether 
direct or indirect, whether commercial or of any other character, 
whether personal or by letter, is strictly inhibited, between subjects 
of belligerent nations, unless under the immediate license of their 
respective governments ; and much has been said to show the ex- 
treme dangers of permitting, during such a state of things, any 
kind of correspondence which is not sanctioned by necessity, or 
can be excused on the plea of humanity. As it regards Bynker- 
shoeck, it is manifest, that when laying down a rule on this subject, 
he confines it, however general his language may be in other re- 
spects, or whatever his reasoning may be upon it, to an intercourse 
strictly commercial. “ From the very nature of war,” says he, 
“it caw not be doubted that commerce between enemies must 
cease.” ‘This is also the meaning of other elementary writers, and 
is a proposition which ho court can have any disposition to ques- 
tion. Such a state of things must necessarily ensue upon every 
declaration of war. But if the dicta or reasoning of some writers, 
who suppose they have done nothing more than to follow the au- 
thors just referred to, are to be my guide on this occasion, it would 
be impossible to make any kind of communication, or have any in- 
tercourse or dealing with an enemy, however innocent in its na- 
ture, or however {ree from danger to the State, an exception to the 
very broad rule which they have been pleased to prescribe. But 
without denying that a war brings all the subjects of the parties to 
it into a state of hostility with each other, or that they are bound 
to assist their respective governments, and to defeat by all lawful 
means in their power, the projects of the public enemy ; it will not, 
I trust, be deemed disrespectful to those who may maintain a con- 
trary opinion, if I can not. think it at all necessary, in order to in- 
sure a performance of those duties, to include within this interdic- 
tion, a transaction like the one now before the Court, or to advance 
a single step further in this matter, than adjudged cases oblige me 
todo. Not entertaining the same apprehensions on this subject, 
under which some appear to have delivered their sentiments, and 
having no solicitude to add unnecessarily to the evils of war, I may 
probably regard, as perfectly innocent, what others will consider as 
a flagrant violation of duty. I do not therefore subscribe to the 
doctrine, and never shall, until the Legislature or Supreme Court 
cf the United States shall make it my duty to do so, that no kind 
of intercourse whatever between enemies is permitted. The prac- 
tice of the civilized world might safely be relied on as repugnant 
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to the proposition, which, to the extent now contended for, was 
never heard of until the late war. In the present state of com- 
merce, it is scarcely possible for a war to break out between two 
nations, trading with each other, without the subjects of the one 
being more or less indebted to those of the other. Nay, it may 
often be necessary for the subjects of the one to remit monies to 
those of the other, as the best and safest way of disposing of funds 
which they may have abroad, and which may arise from their 
commerce with neutral nations. These are negociations with 
which it is beneath the dignity of government to interfere. The 
pressure of war on the individuals in both countries, is thereby, in 
some degree, taken off, and their government, instead of being in- 
jured by such an innocent interchange of good offices, are enabled 
to prosecute the war with more vigour, without being exposed to 
the clamour and ill will of a large body of citizens, who always 
suffer so much by the loss of trade. In the first case, that is, of a 
war’s findmg the subjects of the parties mutually indebted to each 
other, what has been done, not in one or two solitary cases, but by 
every merchant of this or any other country ? Has it ever before 
occurred to any one of this numerous class of citizens, however 
scrupulous in other respects of violating any law of the land, that 
any criminality or responsibility attached, by drawing a biil on his 
enemy for a debt due to him at the tiie of the war’s breaking out, 
or contracted pending hostilities? It is difficult to perceive how 


such an act can add to the resources, or increase the comforts of 


an enemy. If the bill be in favour of a neutral, or a citizen of the 
United States, the money will probably be withdrawn from the 
enemy’s country altogether; and if in favour of a subject of the 
enemy, it will but take the money out of the hands of one British 
subject, and place it with another; and if neither be done, the 
money will always remain at the disposal of the party remitting, 
and can not, without a violation of good faith, be added to the re- 
sources of government. But be this as it may, the universal usage 
on this subject, and the entire absence of any adjudged cases, are 
at least prima facie evidence of its legality. The practice of our 
own merchants, during the late war, it is well known, was in con- 
formity with it; for scarcely a vessel sailed from the United States 
during that period, for any port of Europe, that was not almost 
loaded with bills of exchange on British houses ; and although ma- 
ny of these were inspected by the marshal of the district, yet we 
de not hear that he ever thought of stopping them in transitu, or 

































S ~ 
i ee hyeoas 
ete al oy emperenroees. 
—— ——n a - 





ne eee ee 
a ee ae 
te = ~<a 


acai -“ 
rps oe eens 





166 DECISION OF JUDGE LIVINGSTON 


of complaining to the executive or to a grand jury, of those whe 
had drawn them; nor did the legislature, although every mem- 
ber of Congress must have known of a practice which no one took 
any pains to conceal, ever interfere to prevent it, or lay it under 
any restraint whatever. ‘T’o me, the fear of opening a door for in- 
telligence to the enemy, if an intercourse of this kind be tolerated, 
appears perfectly chimerical. <A bill may be drawn with or with- 
out a letter of advice. Inthe former case, it will hardly be pre- 
tended that the bill itself will be made the vehicle of improper in- 
telligence. If a letter accompany the bill, it is just as liable to 
come to the knowledge of the government, or to fall into the hands 
of its agents, as any other letter; and the same caution would be 
used in writing it. Persons disposed to give information to an 
enemy, and willing to incur the hazard of it, will seldom be at a 
loss for opportunities. So innocent was this conduct thought dur- 
ing the late war, that bills on London were not only publicly sold 
in our cities, but cartels were probably sometimes permitted to go, 
principally for the purpose of giving our merchants an opportunity 
of writing to their English correspondents, and of drawing on them 
for monies in their hands, or of making remittances for the pay- 
ment of debts due by them, or of sending them bills on other parts 
of Europe to be collected for their use. If the inhibition of inter- 
course in time of war be as universal as is now pretended, the vol- 
untary payment of a debt to an enemy must be acrime. Nor can 
a father who may have a son with the enemy, write him the most 
innocent letter on family affairs, without subjecting himself to a 
public prosecution; for it will be idle to brand such conduct as 
criminal, unless the parties be liable to punishment in this way. 
The Court has indeed been referred to the black book of the Ad- 
miralty, which is alleged to be as ancient as the reign of Edward 
III. to show that acts of this kind are in truth indictable offences ; 
inasmuch as one of its articles directs the grand inquests to inquire 
of all those “ who intercommune with, sell to, or buy of an enemy, 
without special license of the king or of his admiral.” I will not 
deny the existence of this article, nor that it may be near five hun- 
dred years old; but as no presentment or indictment can be pro- 
duced against any person, during the lapse of so many centuries, 
for drawing a bill of exchange on an enemy, or for remitting him 
money in payment of a debt, or for the bare remittance of money in 
any other way, for the benefit of the party remitting, notwithstand- 
ing the numerous and long wars in which England has been enga- 
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ged during that period ; it may very safely be concluded that such 
an intercourse, if it can be called by that name, common as it must 
have been in many of them, was never considered as the intercom- 
munion or intercourse to be inquired of under this article ;_ or if it 
was, that it has been disregarded for so many ages, and has be- 
come so obsolete, that nothing but an act of the legislature can 
ever revive it on this side of the Atlantic. 

The drawing of a bill of exchange has been called trading with 
the enemy. This Court does not consider it in that light, within 
the meaning of any one of the cases cited. It it easy to see that 
a trade, properly so called, if permitted, may very well be the oc- 
casion of considerable injury to a State. It may be the means of 
supplying its enemy with articles of the first necessity, and might 
lead to personal intercourse and communications highly important, 
without a possibility of detection. No such danger can be appre- 
hended from a letter, conveying a bill of exchange, so long as 
the writer of it continues at the distance of three thousand miles 
and more, from the person to whom it is addressed. If it be un- 
lawful to sell a bill of exchange, drawn on an enemy, it is strange, 
that in the treaty of London, commonly called Mr. Jay’s treaty, 
the contracting parties should have thought it necessary to engage 
not to sequester, in the event of a war, the debts due by individuals 
of one nation to individuals of the other. Those were neither to 
be destroyed or impaired on account of national difference and dis- 
contents. If no man can take a bill of exchange in time of war, 
without the risk of losing his money for the illegality of the trans- 
action, it would amount to a sequestration during hostilities, of all 
the funds of an American citizen in the country of the belligerent ; 
and that, without any act on the part of the hostile government to 
preduce such a state of things. It is a matter of notoriety, that in 
conformity with the practice here stated, British subjects interested 
in the public debts of the United States, have regularly received 
the interest on their stock, during the last war, which it is presu- 
med, if regularly remitted to them, could only have been done by 
the bills of exchange ; and it was done without its ever being ima- 
gined that such remittance was illegal. 

The opinion of the Court, then, is, that the plaintiff, by drawing 
the bill in question, violated neither the laws of nations, nor any 
municipal regulation of his own country ;—that he did an act per- 
fectly innocent, if not meritorious, and which has too long received 
the sanction of public opinion and general usage, to render it ne- 
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cessary or proper to be checked by the interposition of a court of 
justice, which can not be done without sacrificing the interests of 
our innocent and unsuspecting merchants to gratify the cupidity 
of those who may have been advised that the transaction was un- 
lawful, and may be desirous of taking advantage of it. It would 
require the very grave consideration of a much higher tribunal 
than this, to decide that such conduct is illegal; and that the per- 
son the least guilty of those concerned, if there be any guilt at all 
in it, shall lose the money which he has paid for the bill, while 
the party who drew the bill shall not only escape punishment, but 
retain, without an accountability to any one, all that he may have 
received for it. A single judge would ponder long before he would 
introduce a rule so unequitable ; especially if, in his own opinion, 
this usage were not only lawful, but harmless, and attended with 
no public danger whatever, and could not be suppressed without 
increasing, in a very great and unnecessary degree, the inconve- 
niences consequent on a war, which, even in modern times, are suf- 
ficiently extensive. If, however, the practice be liable to all the 
mischiefs which have been stated, it is much better, considering its 
inveteracy and universality, that the legislature should put a stop 
to it in future wars, by a positive declaration of its will on the sub- 
ject, than that a Court should interfere in the way now proposed ; 
which would, in fact, be punishing the innocent instead of the 
guilty, and that by a judgment which would probably be regard- 
ed by the whole body of American merchants in the light of an ex 
post facto law. 

But, if the act of the plaintiff in drawing this bill was really a 
violation of the law of nations, what is to be its consequence ? It is 
conceded, that he can not be punished by indictment, or in any 
other way, which generally follows on every offence, however 
small. If, then, he can escape punishment, one would think that 
he ought to be satisfied. But he asks to be remunerated at the 
hands of the Court, by being permitted to retain all that has been 
received for this bill, although it is admitted that the United States 
have paid the full value expressed on the face of it, and that it has 
been returned, under protest for non-payment, for want of funds in 
the hands of the drawee. Were the conduct of the plaintiff in error 
as his counsel have represented it to be, a Court would hesitate, me- 
thinks, before it would apply to hisc ase the rule of potior est con- 
ditio defendentis. This is a new mode of enforcing national law, 
and might, without difficulty, were it necessary, be distinguished 
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from the cases in which common law courts will give no remedy 
for monies which have been paid as the consideration of a contract 
to perform something contrary to law, although the party neglect- 
ed to do what he has engaged to do. No case has been cited to show 
that a violation of the law of nations has ever been punished (if 
the expression may be allowed) in this way. But it is unnecessary 
to examine this question any further, or to give any opinion on it, 
after the one that has already been expressed in favour of, the 
transaction. 

I have not thought it worth while to take any notice of the agen- 
cy of the government, or of the executive, in this business—net 
supposing any such agency, interest, or license, essential to give it 
validity. Nor has it been thought necessary to impeach, or call in 
question, the motives of the plaintiff in error. He has himself 
stated, that he has been driven to this defence by ill usage on the 
part of some of the officers of government. With this, the Court 
has nothing to do. Whatever be his motives, or whatever may 
have forced him to a defence, for which he has thought it necessa- 
ry to offer an apology, it was the duty of the Court to ascertain 
what the law was, apart from considerations of this kind; and if it 
has been satisfied that it was as has been laid down by his counsel, 
a different opinion would of course have been delivered. 

But it is time to proceed to the next exception. 

The plaintiff in error offered to give in evidence, as a set-off, that 
the United States were indebted to him as follows: That he was, on 
the 31st day of August, 1814, the holder of one million of dollars 
of their stock, created and issued under the loan of five millions of 
dollars, contracted for by him with the secretary of the treasury, on 
the second of May in the same year; being part of the twenty-five 
millions of dollars which the President of the United States was au- 
thorized to borrow by an act of Congress, passed the 24th day of 
March, 1814; and that, as holder thereof, on the said 31st day of Au- 
gust, he was entitled to receive, ahd ought to have received, from 
the United States, one hundred thousand dollars in the like stock of 
the United States, for the additional or supplementary stock due to 
him, as such holder, pursuant to the aforesaid contracts, made with 
him; and that the United States have neglected and refused to is- 
sue and deliver the said stock to him; but did, on the 30th of No- 
vember, 1814, issue and deliver the same to other persons, unknown 
to him, who were alleged to be holders of the stock on that day— 
whereby he had sustained damages to the amount of one hundred 
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thousand dollars, which he claims to set-off, as damages for a breacli 
of the said contract, or as so much money had and received by the 
United States, to his use, or as so much money lent by him to them. 
This evidence was over-ruled by the District Judge, whose opinion 
on that point also was excepted to. 

It has been made a question, whether the plaintiff’s right to the 
set-off here offered, is to be tested by the act of the Legislature of 
the State of New-York on this subject, or by the law of Congress, 
providing for the more effectual settlement of accounts between the 
United States and receivers of public money. If the act of this 
State be our guide, it is insisted that the one which was passed in 
1813, is sufficiently comprehensive to include every species of set- 
off, arising out of any contract or demand, which the defendant may 
have on the plaintiff, however contingent or unliquidated, or diffi- 
cult of adjustment, such demand may be. Whether this act be lia- 
ble, in consequence of a little alteration in its phraseology, to this 
mischievous construction, which is at war with all the decisions 
which have been made on the English act that authorizes a set-off, 
and on the former law of this State, this Court does not think it ne- 
cessary at present to decide; nor whether the United States, al- 
though not named therein, are bound by it; because it is of opinion, 
that the act of Congress applies to the case before it; although the 
title of this act would seem to restrain it to suits against receivers of 
public monies, and the three first sections apply to them exclusively. 
But that class of debtors being provided for, and disposed of in 
those sections, the fourth is sufficiently extensive to embrace every 
suit between the United States and individuals—no matter what 
may be the cause of action, or whether he were a receiver of public 
money or not. ‘The fifth section also comprehends every person 
indebted to the United States ; as the sixth provides that writs of 
execution upon any judgment in favour of the United States may 
run into any other State, as well as into the one in which the judg- 
ment was obtained. The wholé act, therefore, cannot well be re- 
strained to suits against public officers—and as the language of the 
fourth section is broad enough to embrace suits against any individ- 
ual, and as it is as reasonable that persons in the situation of the 
plaintiff in error, should present their claim to the accounting 
officers of the treasury, as those who are described in the three first 
sections, I see no reason for excepting him from its operation.’ 
There is nothing unreasonable in the requisitions of this act. ‘The 
accounting officers of the treasury are indifferent between the 
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United States and the party claimant; and if dissatisfied with their 
decisions, he can then submit his case to a court of law. The Dis- 
trict Court, therefore, committed no error in over-ruling this evi- 
dence; and if so, he was also right in not permitting the plaintiff 
in error, for the purpose of getting rid of the exchange and 
damages, to give evidence that the United States was indebted to 
him in August, 1814, in stock to a much greater amount than 
would have met the aforesaid bill of exchange, of which he de- 
manded payment, and which was neglected or refused until the 30th 
of November, 1814, when so much was paid to him as would have 
enabled him, if it had been paid in August, to have remitted a 
sufficient sum to England to pay the said bill. ‘This would have 
amounted to a set-off pro tanto, and is liable to the same difficulty 
as the set-off which was attempted against the whole demand. As 
the case of the plaintiff in error is considered by this Court within 
the act of Congress last mentioned, by which he is deprived of the 
set-off he attempted to make, it is but reasonable that he should be 
subject to pay the same rate of interest which that act prescribes, 
which is six per cent. per annum. 

One exception more remains to be noticed. The plaintiff in 
error offered evidence to prove, that at the time when notice was 
given to him of the protest of the bill for non-acceptance, and also 
of its protest for non-payment, bills of exchange on England could 
be, and were, bought and sold in New-York, for specie, at fifteen 
per cent. below par, although it was admitted, that they could be 
bought at both of the last-mentioned periods in the city of New- 
York, and were bought and sold at par, for current bank paper of 
the said city; and it was insisted by him, that the rate at which 
they were bought and sold for in specie, was the proper rule for the 
assessment of damages. This evidence was not admitted, and the 
judge directed the jury that the United States were entitled to re- 
cover the amount of the said bill, according to the rate at which 
hills of exchange on England were then bought and sold in New- 
York, in current bank paper of the said city, which was at par or 
the face of the bill; and that the jury should disregard the rate of 
exchange in the said city in specie. To this opinion, the counsel 
for the plaintiff in error excepted. The Court for the correction 
of errors of the State of New-York, having decided that the holder 
of a bill of exchange is entitled to recover at the rate of exchange 
at the time of notice of the protest being given, this must be con- 
sidered as the law of the land; and it is hardly necessary for this 
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Court to examine, whether the decision be correct or not, or 
whether a better rule might not have been adopted. The only 
proper inquiry now to be made, is, whether this rule has been ob- 
served on the present occasion; for, let any rule whatever be pre- 
scribed, it will not always produce equality or justice between the 
parties. Considering how long a settlement at par had been 
practised on, at least in all the Courts of this State, I can discover 
no very good reason for substituting in its place the one which is 
now become law. ‘The present one is more uncertain, liable to 
rather more difficulty in its application, and proceeds on a supposi- 
tion which will not in all cases be true, that the holder of a bill of ex- 
change will always want another bill to replace the one which has 
been protested. One advantage of settling at the par of exchange 
is, that the purchaser of a bill can always know beforehand exactly 
what he is to receive, if it be dishonoured ; and contracts of that kind 
will savour less of gambling than they now do; but, after all, 
it is of more importance that some certain rule be laid down, by 
which an adjustment is to take place, than that it should be the 
best which could possibly have been devised, about which there will 
always exist a difference of opinion. 

Without pursuing, then, any further, the speculations which 
were indulged in at the bar, on this part of the case, the Court will 
proceed to inquire, whether, keeping in view the measure of 
damage introduced by the Court of Errors, the exception now 
under consideration was well taken. ‘This involves the question, 
how the rate of exchange, in the present case, was to be ascertain- 
ed? Was it by the standard of the bank paper then current in this 
city, or by that of specie? This being an action in which the United 
States have a right to recover gold and silver, and to receive no- 
thing else in payment, unless it be, as has been suggested, treasury 
notes, it would seem almost necessarily to follow, that in settling so 
important a question as that of the rate of exchange, no other me- 
dium but that of the precious metals could be resorted to, without 
the most serious injustice to the plaintiff in error. ‘To say, because 
bills are selling for depreciated paper not recognized as a legal cur- 
rency, at one hundred per cent. advance, that twice the amount of 
the bill shall be recovered, to enable the plaintiff in such an action 
to buy another bill of the same amount with the first, and then to 
compel the defendant to pay that sum in specie, which will buy a 
bill of more than double the amount of the one that was protested, 
is a course of proceeding not entitled to much favour. The past 
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moderation and forbearance of government towards its debtors have 
been referred to, as furnishing evidence that the plaintiff in error 
will not be required to pay any thing but bank paper, or treasury 
notes. What the government may do, can be no rule of decision. 
The Court can only know what they have a right to do, and decide 
accordingly. As to the right of paying in treasury notes, the 


Court cannot know that this will be any relief to the party—their . 


value being altogether fluctuating and contingent. As an article 
of commerce, they may be worth more or less than specie, when 
the plaintiff in error is called on for payment. Nor can this Court 
take notice of bank paper being in fact current by common con- 
sent, and answering all the purposes of life. It can only take no- 
tice of the law which compelled no man to take it for a debt; and 
it can notice another fact, not only because of its notoriety, but be- 
cause of its appearing on record, that at the time we are speaking 
of, this paper had undergone a very great depreciation ; owing, no 
doubt, in part, to a refusal of the banks to pay specie for their bills. 
But it is supposed that the difference between bank paper and specie 
was occasioned by an appreciation of the latter, and not by a de- 
preciation of the paper. It is needless to pursue this inquiry, be- 
cause it is enough for the purpose of the plaintiff in error, that a 
difference in fact existed, and that bills of exchange could be 
bought on better terms for gold and silver, than for paper. This 
being the case, and specie being the only known legal tender for a 
debt, it is the opinion of this Court, that the District Court erred in 
rejecting the testimony which was offered, to show, that bills on 
London could be bought at the times referred to, at fifteen per cent. 
discount in specie. This testimony should have been received, 
and been the basis of the assessment of damages, and not the par 
of exchange merely ; because bills were bought at that value, if 
paid for in a depreciated and dishonoured currency. For this er- 
ror, the judgment of the District Court is reversed, and a venire 
Sacias de novo awarded. 
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Gases argued and determined in the Supreme Court of Judicature 
of the State of New-York, in the Terms of May, August, and 
October, 1821, and January, 1822. 


Win all becoming deference to the extensive reputa- 
tation of the Supreme Court of the State of New-York, so justly 
acquired and so long maintained, we must beg leave to say, that Mr. 
Johnson’s “ Reports of Cases argued and determined” before that 
tribunal, occasionally present us with decisions and doctrines, from 
which, upon mature reflection, we feel ourselves compelled to 
dissent. 

We have met with several cases of this sort in the three first 
parts of his 19th volume, now lying before us; and we think we 
can not devote a few pages of our Journal to a more useful pur- 
pose, than to a brief consideration of their merits. 

We are aware, that in doing this, we shall expose ourselves to 
the charge of vanity and presumption, and perhaps to some more 
malignant accusation. But as we all know that Courts of Justice 
are not infallible, and do not pretend to be so, it is certainly right 
to examine and scrutinize their judgments, and point out any mis- 
takes they may seem to have committed; and provided this is 
done judiciously, with a proper spirit, and in temperate and re- 
spectful language, we do not see why those who undertake the task 
should be subjected to reproach. Whether the following remarks 
are of this description or not, will be a question for others, and not 
for ourselves to decide ; but we confidently trust to the good sense 
and candour of our readers, to acquit us of all censure that we may 





not deserve. 
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Lit Hi The first case we shall notice, is the case of I. & H. Seamour vs. 
i i Brown and others, Part 1, p. 44, May term, 1821. 
( i This was an action of assumpsit upon a contract made in Decem- 
ber, 18173; by which the defendants agreed, that for so much 


wheat of the first quality, as the plaintiffs would deliver to them, 
at a certain mill of the defendants, they, the defendants, would de- 
liver to the plaintiffs, in exchange therefor, at their said mill, one 
barrel of flour for every five bushels of wheat. 


. cert eset 
+ a 
on <== 


—— 
Oe to ws re 
ee 


Ss 
eee SSE 


a ae 


Ss a eet oe 
~<s,,.. Ee ce ES Pia 
































JOHNSON’S REPORTS, vou. xix. 175 


-In pursuance of this bargain, the plaintiffs delivered to the de- 
fendants, 280 bushels of wheat, for which, according to the terms 
of the contract, they became entitled to fifty-six barrels of flour. 
They however received only nine barrels, and some time after- 
wards, the mill, with all its contents, was destroyed by an acciden- 
tal fire. The plaintiffs subsequently demanded the residue of the 
flour; but the defendants refused to deliver it, assigning the de- 
struction of the mill and its contents as a reason, and stating that 
the plaintiffs might have had the flour, if they had called for it be- 
fore that accident, as there was more than sufficient in the mill 
when the fire happened, to have satisfied their demand. 

The plaintiffs thereupon brought this action to recover the value 
of the flour; but the Court was of opinion, that the above facts 
did not amount to a sale of the wheat; that the defendants were 
merely bailees ; and they held, therefore, that the plaintiffs could 
not recover. 

This decision, we think, is incorrect, for two reasons: first, be- 
cause there was no evidence to prove the destruction of this specific 
pargel of wheat, nor any ground to presume it; and secondly, be- 
cause, if there had been, this does not appear to us to have been a 
case of bailment, but to all intents and purposes a contract of sale. 
\s to the first reason; the wheat was delivered in March, 1818, 
and the mill was burnt on the 2d of May following. It appears 
that this parcel was not kept by itself: when the defendants re- 
ceived it, they mingled it with other wheat which they then had in 
the mill. It could not be ascertained, therefore, and it does not ap- 
pear, whether it was ground before the accident, or whether it was 
yet in the mill at that time, and perished with the rest of its con- 
tents. But to sustain their defence, it was incumbent on the de- 
fendants to make out the fact of its destruction affirmatively. It 
was no excuse for not doing this, that the circumstances of the case 
did not admit of such proof. ‘Those circumstances were induced 

by their own act, viz. by the act of mingling this wheat with other 
wheat, which they then had in the mill. The justice of requiring 
strict proof on this subject, will be manifest from considering, that 
from the length of time which elapsed between the delivery of the 
wheat, and the burning of the mill, there was not only a possibility, 
but even a very fair probability, that this wheat, or some portion 
of it, at least, had been ground up by the defendants, and convert- 
ed to their own use. 
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But secondly, we can not bring ourselves to think, that this was a 
bailment; we can not discover one single feature or characteristic 
of the contract of bailment in the whole case: it seems to us to 
have been clearly a sale, and to have been so intended and consid- 
ered by both parties. When the plaintiffs delivered the wheat, 
they certainly meant to part, and did part, with all power and con- 
trol over it; and that the defendants considered it to have become 
absolutely and irrevocably their property, is manifest from the cir- 
cumstance of their mingling it with other wheat. How then could 
this be a bailment ? 

The Chief Justice, in pronouncing the opinion of the Court, 
classed the case under that division of bailments which Sir Will- 
tam Jones, in his treatise on bailments, denominates, locatum, or 
the hiring of goods for reward. ‘This head of bailments, Sir Will- 
tam Jones divides into three kinds; the first he calls locatio rez, by 
which the hirer gains a temporary use of the thing; the second, 
locatio operis faciendi, when work and labour, or care and pains, 
are to be performed or bestowed upon the thing delivered; and 
the third, locatio operis mercium vehendarum, when goods are bail- 
ed for the purpose of being carried from place to place, either to 
a public carrier, or to a private person. Law of Bailment, 35, 36. 

It is evident that this case, if it be properly a bailment, must be- 
long either to the first or-second of these divisions, and can not be- 
long to the third. Now, to which of them must we refer it? _ Is it 
a bailment of the first sort? Certainly not; because the defendants 
gained by the bargain something more than a mere temporary use 
of the thing; they acquired an absolute authority to dispose of it 
to their own use. They were under no obligation, nor had they 
any right, to return the plaintiffs, either the same wheat, or an 
equal parcel of any other wheat of the like quality ; and if they 
had offered to do so, the plaintiffs might have refused to receive it, 
and might have insisted on the delivery of flour. 

Neither is it a case of locatio operis faciendi; for there was no 
labour to be performed—there was no care or pains to be bestowed 
upon the wheat; it was not stipulated by the contract, that the de- 
fendants should grind it; they might have sold it, or they might 
have disposed of it in any other way, without being accountable to 
the plaintifis, who had a right to demand the value of it in flour. 
and nothing more. 

We are therefore clearly of opinion, that this was no bailment; 
and in every view of the case, we think the defendants were liable. 
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The doctrine of Sir William Jones, as adverted to by the Chief 
Justice, appears to us to be conclusive on this subject. The rule 
which that author lays down, is, that when a loan is made of corn 
or wine, to be restored in things of the same sort, value, or quality, 
but the specific thing lent is not to be returned, the absolute prop- 
erty is transferred to the borrower; and if the thing be lost by 
inevitable misfortune, the loss is his. 

For this position, as the Chief Justice observes, Sir William 
Jones cites the Digest 19. 2. 31, and Bynckershoeck Obs. Jur. Rom. 
lib. 8, who states, that “ if an ingot of silver be delivered to a silver- 
smith to make an urn, the whole property is transferred, and the 
employer is only a creditor of metal equally valuable, which the 
workman engaged to pay in a certain shape.” “The smith (says 


Sir William Jones) may consequently apply it to his own use, but _ 


if it perish even by unavoidable mischance, or irresistible violence, 
he, as owner of it, must abide the loss, and the creditor must have 
his urn in due time. It would be otherwise, no doubt, if the same 
silver, on account of its peculiar fineness, or any uncommon metal, 
according to the whim of the owner, were agreed to be specifically 
delivered in the form of a cup or standish.” 

These principles are decisively in favour of the plaintiffs ; and 
though the Chief Justice says, that he does not think the case 
cited and commented on by Bynkershoeck, if it be analogous, can 
govern the case before the Court, yet to us it seems that the 
analogy is perfect; that the two cases are indeed almost identi- 
cally the same; and we think, that though the rules of the civil 
law, and the doctrines of its commentators, are not absolutely 
binding upon our Courts, they ought nevertheless to be adopted 
wherever they will apply, unless some good reason can be given 
for rejecting them. The reason given by the Chief Justice, for 
rejecting the above rule, does not appear to us to be sufficient. He 
assigns no other reason than his bare opinion, “ that it was not the 
intention of the parties that the one should sell wheat for flour, and 
the other flour for wheat.” Now, if we were compelled to adopt 
any man’s opinion upon a legal question, without a reason given 
for it, and without being in our own minds satisfied of its correct- 
ness, we de not know any one whose opinion we should adopt so 
cheerfully, as we should that of Chief Justice Spencer. But we do 
not conceive, that in the present case, we are under any such com- 
pulsion; and we must beg leave to say, that the opinion above stated, 
does really seem to us to be a petitio principii : the position which 

24 


fos 




































~yer a ot cal na emt. 
MAIO SSH ee 
Ae ig ee 








EE > oe eee 6a 
a cpp tomate atc asians = 
SSeS a = Ser sremettongipes - . ees . ” 
oF = Sst ao Sitges = = FESS 

nn —- - a a . es a ok Ss ~ ~ 

sie aeanoe ete on vt nngetgee ew ellen => Owe oe atl sae Py ee iis 

eee - fos ti oe f caer Sere . Slane eee oe ¥ "* = 
ee ae cannes. Sle i em BES Se 3 > oS 2 


oo te A Ri eT me 


oy rn ore er ee erties peer teats erin anemone inet 
: 3 Ree. A Se EE == 
Seine 


See 


. 
SS nT 


et 


alia = 





178 JOHNSON’S REPORTS, vot. xix. 


it contains, was the point to be established; it was the turning 
point of the whole case. 

Towards the conclusion of his opinion, the Chief Justice observes, 
that “there had been no default in delivering the flour according to 
the contract; and “ why,” he asks, “ should the plaintiffs delay in 
calling for the flour, at the defendant’s risk ?”” It does not appear 
in the case that they diddelay. They waited five months; but 
there was no proof that this was an unreasonable length of time; 
nor can it be inferred that it was unreasonable from the circum- 
stances of the case. When the defendants were ready to deliver 
the flour, they should have notified the plaintifis, and required 
them to come and take it away; and if the plaintiffs, after such a 
notice, had neglected to call for the flour within a reasonable time, 
the defendants would have been discharged from the contract en- 
tirely ; not merely from all risk attendant upon keeping on hand a 
sufficient quantity of flour to answer the plaintiff’s demand, but 
from alli obligation to deliver flour in return for the wheat. 

Such a state of facts would, we think, have amounted to a tender 
and refusal, which, in the case of a contract for the delivery of bulky 
commodities, that cannot be kept without hazard and trouble, and 
especially if they are commodities of a perishable nature, is a full 
bar to an action. 

But to dismiss this case, and proceed to the next in our list, viz. 
to the case of Petry vs. Christie, part I. p.53. 

This was an action upon a promissory note for $100. The de- 
fence set up at the trial, was an alleged failure of consideration ; 
and the facts appeared to be, that Petry, the plaintiff, sold to one 
Getman, a negro slave named Tom, together with his wife and 
child, and took Getman’s note for the purchase money. Not long 
afterwards, in the fall of 1815, Getman promised the negro, that if 
he would procure good notes payable to Petry for $200, and would 
give him, Getman, his own note for $75, he would emancipate him, 
and his wife and child. ‘The negro procured notes payable to Pe- 
try for the amount specified, and deposited them in the hands of 
Getman, who, it seems, acquainted Petry with the transaction, and 
Petry agreed to accept the notes, in payment of Getman’s note to 
him. Whether Tom gave his note to Getman, does not appear in 
the case; but we take it for granted that he did. 

On the 7th of November, 1815, Getman made out a formal 
manumission of the three slaves, and subscribed his name to it ; and 
the same day procured from the overseers of the poor of the town 
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in which he lived, a certificate that the slaves were of sufficient 
ability to provide for themselves. To such of our readers as are 
not acquainted with the statutes of the State of New-York, it may 
be necessary to explain the nature and object of this certificate. 

The right of the master to emancipate his slave in that State, is 
subject to the condition, that if, at the time of the emancipation, 
the slave be above the age of 45 years, or within that age, and not 
of sufficient ability te maintain himself, the master shall be liable 
for his maintenance, in case of his becoming chargeable to the pub- 
lic: Provided, however, that if he shall not at that time obtain a 
certificate from the overseers of the poor of the town in which he 
resides, certifying that the slave appears to be under the age of 45 
years, and of sufficient ability to maintain himself, he shall be com- 
pletely exonerated. To prevent a fraudulent use of these certifi- 
cates, the overseers, when applied to by the master, before they 
grant the certificate, generally require to be satisfied that the slave 
has been already manumitted ; and for this purpose, they insist on 
the master’s producing and showing to them, the instrument of 
manumission duly executed and attested. The necessity of this 
precaution is evident ; for without it, the certificate may be obtain- 
ed by the master for no other purpose than merely to enable him- 
self, in case of the slave’s becoming disabled, or being worn out in 
his service, to cast the burthen of maintaining him upon the pub- 
lic. Ifhe is disposed to commit a fraud, he may couple a certifi- 
cate, granted when the slave was in full health, with an act of 
manumission, executed many years afterwards, when he was not 
competent to provide for himself; and in many instances it would 
be difficult, if not impessible, to detect the imposition; especially 
28 questions concerning the maintenance of paupers, are not apt to 
be agitated, until, by lapse of time, the death of parties, and loss of 
papers, the real truth of the facts on which they depend, can sel- 
dom be ascertained with much precision. 

Whether this precaution was observed in the case under consid- 
eration, we are not informed; and that this information is not 
contained in the case, we think, by the way, is a material omission. 
On the whole, however, considering the general practice on this 
subject, and coupling it with the fact, that the act of manumission 
was signed by Getman, and the certificate obtained on the same 
day, we think there is sufficient ground to warrant us in taking it 
for granted, that the usual course was pursued, and that the former 
instrument was made the foundation of the latter. But after the 
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certificate was obtained, nothing further was done until April, 
1818, when Getman delivered the papers to the clerk of the town 
to be recorded, having detained the negro and his wife and child in 
his service until that time, when it would appear that he suftered 
them to go. 

This suit was brought upon one of the above-mentioned notes 
payable to Petry; and the Court held, that the detention of the 
negro by Getman, in violation of his promise, constituted a failure 
of consideration, and that the plaintiff, Petry, could not recover. 
Now to this we cannot agree ; for if that was a failure of considera- 
tion, it was only a partial failure, which is no defence in an action 
of assumpsit; since the promise of Getman was finally performed, 
although he was guilty of a very reprehensible breach of that prom- 
ise, in detaining the negro after the latter had given him the 
notes. 

And it appears to us, moreover, that the act of manumission was 
complete, and the negro emancipated on the 7th of November, 
1815. If Getman produced the act of manumission, and showed 
it to the overseers of the poor, as we presume he did, and as we 
think should have been presumed at the trial, that, nn judgment of 
law, was a delivery of it, and he was not at liberty to say, after 
having made such a use of the instrument, that it was not complete. 
To suffer this, would be to defeat the precautions usually taken by 
the overseers of the poor, and would be giving to slave owners, 
those very facilities, for the commission of frauds in throwing dis- 
abled slaves upon the public, which those precautions are intended 
to guard against. 

Indeed, public policy seems to demand, under the regulations 
which exist on this subject in the State of New-York, that, indepen- 
dently of all usage of the overseers of the poor, and of all presump- 
tions arising therefrom, the signing of an act of manumission, and 
subsequently obtaining a certificate, should be deemed a complete 
emancipation. 

Upon looking over what we have said about this case, we find it 
is calculated to convey the idea, that the suit was brought for the 
benefit of Petry: and candour requires us to state, that it was 
brought for the benefit of Getman, the notes having been assigned 
to him by Petry. This, however, does not make .any difference in 
the view we have taken of it; and though Mr. Justice PLarrt, in 
giving the opinion of the Court, lays great stress upon this circum- 
stance, yet we do not think it was at all material. Getman certain- 
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ly stood in the place of Petry; he was clothed with all the rights of 
Petry ; and it was not competent for the defendant to set up against 
him any defence, which he could not have set up against Petry, if 
the suit had been for his benefit. And suppose this had been the 
case ; suppose that Getman had become insolvent, and that Petry’s 
only remedy for the recovery of the money for which he sold the 
negroes, had been upon the notes deposited by Tom in the hands 
of Getman; it never could have been held, that he had lost that 
remedy by the illegal conduct of Getman, in detaining the negroes 
contrary to his promise. By that deposit, Petry acquired an abso- 
lute and indefeasible right to the $200, and that right he transferred 
to Getman, as full and entire as he possessed it himself. His right 
to make this transfer can not be denied ; nor, if we suppose the 
transfer to have been made after the negroes were suffered to go, 
can it be contended, that the previous conduct of Getman was of 
such a nature, as to create in him, any incapacity to avail himself 
of the transfer. What he had previously done, could not affect 
rights subsequently acquired. It does not appear, indeed, when the 
assignment was made, whether before or after the liberation of the 
negroes ; but suppose it was made before ; the rights of Petry being 
once well vested in Getman, they were not divested by Getman’s 
subsequent injustice ; for to hold that, would in effect be subjecting 
Getman to a forfeiture. 

If the suit had been for the benefit of Petry, it could never have 
been contended, that as to him there had been a failure of consid- 
eration. For, as between Petry and Christie, what was the consid- 
eration of this note? It was Petry’s promise, that he would ac- 
ccpt it in payment, or in part payment of Getman’s note to him. 
By that promise, he relinquished, pro tanto, the security which he 
held against Getman; and we therefore think it very clear, that in 
his own right, and suing for his own benefit, he could have recover- 
ed. That he could part with that right; that he could assign it, 
sell it, or give it away, is equally clear; and we do not see why he 
could not vest it in Getman, as well as in any other person. 

There was also, as between Christie and Getman, another consid- 
eration for this note; and that was, Getman’s promise to manu- 
mit the negro, and even if that consideration could be considered as 
extending to Petry, the failure of it did not constitute an entire 
failure, nor amount to a defence. 

The case of Vibbard and Abbott vs. Johnson, part I. p. 77, is an- 
_ other case with which we are not entirely satisfied. We are inclined to 
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think the judgment was right; but we cannot agree to the reasous 
assigned for it. ‘The case, as stated by the reporter, was this : “ In 
April, 1815, Abbott applied to Johnson for a chest of tea, and de- 
sired Johnson to let him have it, and accountto Noah Vibbard for 
it. Johnson refused ; telling him, that if he took it, he must pay 
him for it. A. then agreed to take thetea. The weight and price 
were ascertained, and a bill was made out in the name of T. V. and 
A. who were then partners, as purchasers; and the tea was de- 
livered to A. by J. who had it in his possession. 

“ The defendants below,” [the case came up, on a writ of error, 
from the Court of Common Pleas of the County of Saratoga, where 
Johnson brought a suit for the recovery of the price of the tea,]| 
“then offered to prove, that a day or two before Abbott went to 
Johnson’s store for the tea, T. V. had agreed with N. V. for the 
same chest of tea, in behalf of T. V. and A.; that T. V. desired A. 
to go for the tea; that this agreement was made in the presence of 
J. who then admitted that the tea belonged to N. V.; that the tea, 
at the time of this agreement, and when it was taken away by Ab- 
bott, was the absolute property of N. V.3 and (that) T. Vibbard 
afterwards paid N. V. for it.” 

his evidence was over-ruled by the Court below, and the de- 
fendants tendered a bill of exceptions, upon which the cause was 
brought up to this Court. 

Cowen, for the plaintiffs in error, contended, that a sale for a full 
price always implies a warranty of title; and the Court agreed to 
the doctrine. 

Mr. Justice SPENCER, in giving the opinion of the Court, says, 
that “in every sale of a chattel for a sound price, there is a tacit 
and implied warranty; that the vendor is the owner, and has aright 
to sell.” 

Now this we believe is not the rule of the common law ; at any 
rate, we are not aware that it has been adopted by the English 
Courts; and though we do not urge that, as an unanswerable rea- 
son why it should not be adopted on this side of the Atlantic, yet 
we think it entitles us to be a little more particular in asking for rea- 
sons why it has been established in the State of New-York. We 
believe, that the first adjudication of this point was in the case of 
Defreeze vs. Trumper, 1 John. Rep. 2743; but the only authority 
there referred to by the Court, is the 2d Vol. of Blackstone’s Com- 
mentaries, p. 451, where it is stated, that “ by the civil law, an im- 
plied warranty was annexed to every sale in respect to the title of 




















JOHNSON’S REPORTS, vot. x1x. 183 


the vendor; and so too by our law, a purchaser of goods and chat- 
tels may have a satisfaction from the seller, if he sells them as his 
own, and the title proves deficient, without any express warranty 
for that purpose ;” and Cro. Jac. 474, is cited to this point. But 
that case does not bear out the position; for the determination 
there was, that ifa man sell a personal chattel, affirming it to be his 
own, when he knows it to be the property of another, an action on 
the case will lie against him in the nature of a writ of deceit. Of 
this there can not be any doubt ; and it seems to us, that the deci- 
sion proceeds upon the double ground, that an express affirmation, 
in such a case, amounts to a warranty, (as was decided by the Su- 
preme Court of the State of New-York, in the case of Chapman vs. 
Murch, in the volume before us, p,290;) and that even without a 
warranty, such a sale is a clear fraud upon the purchaser. 

In Crosse vs. Gardiner, Carthew 90, the declaration stated, that 
the defendant sold to plaintiff certain oxen, falsely affirming them 
to be his own, when in fact they were the property of another. The 
plaintiff had a verdict, and the defendant moved to arrest the judg- 
ment, because the declaration did not charge, that the defendant 
knew that the oxen were not his, and that he sold them to the 
plaintiff deceitfully ; but the Court held that the action would be 
upon a bare affirmation. This again amounts to no more than ad- 
judging an affirmation to be a warranty ; and in Sprigwell vs. Al- 
len, Aleyn 91, which was a similar action, to recover the value of 
a horse which the defendant sold to the plaintiff, and which turned 
out to be the property of another, the declaration averred that the 
sale was false and fraudulent, and the plaintiff was non-suited, be- 
cause he could not prove a scienter. 

The case of Medina vs. Stoughton, 2 Salk. 210, is another lead- 
ing case on this subject, and to the same point ; though Holt, Chief 
Justice, said in that case, that an action would not lie upon such an 
affirmation, unless the party was out of possession at the time. But 
this distinction does not seem to be founded on any very clear prin- 
ciples, and has since been disapproved by high authority. 3 Term 
Rep. 58, Pasley vs. Freeman. 

In the 2 East’s Reports, p. 448, there is a note to the case of 
Williamson vs. Allison, there reported, in which we have the follow- 
ing account of the case above cited from Aleyn, said to have been 
taken from a manuscript in the hand-writing of Mr. Justice Burnet, 
in the collection of Ld. Hardwicke, and his son, the late Mr. Yorke. 
“In an action on the case for selling a horse, as the defendant’s 
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own, when in truth it was the horse of A. B.; upon not guilty 
pleaded, it appeared that the defendant bought the horse in Smith- 
field, but did not take care to have him legally tolled. Yet, as the 
plaintiff could not prove that the defendant knew it to be the horse 
of A. B., the plaintiff was non-suited. For the sci enter or fraud is 
the gist of the action where there is no warranty ; for there the 
party takes upon himself the knowledge of the title to the horse and 
of his qualities. 

Now, if a rule different from the one here stated, had been 
adopted in England, at the time when Mr. East was writing, he 
would probably have known it, and would have adverted to it in 
this note. The case in Aleyn, then, must have been law in Eng- 
land as late as the year 1802; and we have not been able to find 
that it has been over-ruled since that time. Now, as the case of 
Defreeze vs. Trumper was a case that came up upon a certiorari, 
and was decided as such cases usually are, in the Supreme Court 
of New-York, without argument, we think, with all humility, that 
Sir William Blackstone’s rule was adopted rather hastily, and with- 
out sufficient consideration. A point of so much importance 
ought not, in our opinion, to be disposed of in quite so uncere- 
monious a manner; and notwithstanding the rule has now become 
the prevailing rule of that Court, yet if the question could be 
opened, and were to be solemnly argued, we think it would be 
found rather doubtful, to say the least of it. For our own part, we 
can not discover any thing in the rule that particularly recommends 
it; and we can not see any substantial reason for a distinction be- 
tween the case of a defective title, and that of a defect in the quali- 
ty of the thing sold. To render the seller liable in the latter case, 
it is universally acknowledged, that there must be either fraud, 
or an express warranty ; and why is it not equally essential in the 
former case? We think this question well worth the attention of 
the profession. 

But admitting the principle to be correct, we can not subscribe 
to the inferences deduced from it by Mr. Chief Justice Spencer, 
in the case under consideration. He says, “ The plaintiff below be- 
ing in possession of the tea, sold it as his property to the defendants. 
They can not, in this way, draw his title in question by their own 
voluntary act of payment. It is not competent to them to dispute 
the title of the vendor, unless they have been charged at the suit 
of another person, who has, after contestation, shown a better title.” 

It appears to us, that if the plaintiffs had bought this tea of 
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Johnson, actually supposing it to be his, they would have been at 
liberty to dispute his title in this action; for it would have been the 
only way in which they could dispute it. After judgment render- 
ed against them in this suit, they would never have been permitted 
to maintain an action against Johnson to recover back the money, 
unless such judgment had been rendered, before they discovered the 
defect of Johnson’s title. If they had paid Johnson, whether under 
a judgment or without, they would have had a right, upon the 
principle of Defreeze vs. Trumper, to recover back the money ; but 
upon the principle of that case, their promise to pay Johnson, un- 
der the circumstances we have supposed, would have been entirely 
without consideration ; and if, with a full knowledge afterwards ob- 
tained of all the facts, they had paid Johnson, or suffered him to 
recover the money from them by suit, the payment would have 
been considered voluntary, and they could not have recovered it 
back. 

But the fact is, in this case, that Vibbard and Abbott purchased 
the tea of Johnson, and promised to pay him for it, with a full 
knowledge that it belonged to another. ‘They requested Johnson’s 
consent that they should account to that other person, and he re- 
fused it; but they took it nevertheless, and agreed'to pay him for 
it: his parting with it, under such circumstances, was a sufficient 
consideration for that promise ; and the fact that they had previ- 
ously promised to pay another, could not render the promise to 
Johnson less binding. It was their folly to agree to pay for the 
same commodity twice. The judgment of the Court, therefore, in 
this case, was right; but the reasons, as we think, were wrong. 
The doctrine contained in those reasons, seems to us, to be at vari- 
ance with the principle upon which the decision is founded ; and if 
it shall hereafter be received as law, will go very near to overthrow 
that principle. 

One thing more remains to be noticed concerning this case, 
which is, that as the plaintiffs in error do not appear to have been 
general partners, but merely special partners in this purchase, we 
do not see why the ground was not taken, that the promise of Ab- 
dott to pay Johnson, was not the joint contract of Abbott and T. 
Vibbard, but the separate contract of Abbott, and that a joint ac- 
tion therefore would not lie. It does not appear that Vibbard, as 
far as he was concerned, authorized Abbott to make any such 
promise, or that he afterwards ratified that promise. The fact that 
this was a special, and not a general partnership, it is true, is not 
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very clearly stated; but we think it is to be gathered from the 
whole case. 

In the case of Oppie vs. Colegrove, part I. p. 124, a question arose 
as to the practice upon writs of error, where the defendant neglects 
to join in error; whether the cause is to be heard ex parte, or the 
judgment reversed as a matter of course. The Court decided in 
favour of the latter practice; and from the observations of the 
Chief Justice in giving their opinion, it seems that the old method 
of preceeding by scire facias ad audiendum errores, is entirely ex- 
ploded in the State of New-York. 

‘Tt is true,”’ he observes, “ that as late as the case of Sealy vs. 
Shattuck, it was the practice to enter a rule, that the defendant in 
error join in error, or that the plaintiff in error be heard ex parte ; 
and such is the practice in the English Courts. But we believe that 
the practice for the last twenty years has been different, and, as was 
done in this case, to enter a rule that the defendant join in error in 
twenty days, or that his default be entered ; and on such default, to 
enter a judgment of reversal. This mode of proceeding being most 
conformable to the usual practice of the Court, and the most conve- 
nient, we think it ought to be pursued.” | 

We have not been able to ascertain, to our satisfaction, the ex- 
istence of any such practice in the English Courts, as is here 
stated. | 

Sellon informs us, (vol. 2. p. 383,) that * the writ of scire facias 
ad audiendum errores is now seldom sued out, as the defendant ap- 
pears usually gratis; or the plaintiff in error, after his assignment of 
errors, takes a rule out for the defendant to appear thereto, and 
serves a copy thereof on the defendant;” and he cites Carthew, p. 
40. But the case in Carthew is no authority for proceeding by rule ; 
it only goes to show, that the defendant, in practice, commonly ap- 
pears gratis; and Tidd has not taken notice of the rule to join in 
error. Ifthe plaintiff in error gives the defendant a rule to join in 
error, and the defendant appears and pleads, or joins in error ac- 
cordingly, no doubt the proceedings are well enough ; for consensus 
tollit errorum. But if the defendant does not appear, we do not see 
how the scire facias is to be dispensed with. For in all proceed- 
ings, not summary, there must be some process to bring the defend- 
ant into Court. We take it that a writ of error is a new action, in 
which an assignment of errors is in the nature of a declaration ; and 
to call upon the defendant to answer that declaration by rule, ap- 
pears to us to be about the same thing, as if an ordinary suit upon @ 
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promissory note, were to be commenced by filing a declaration, 
without suing out any writ, and then serving the defendant with a 
copy of it, and at the same time with a rule to show cause, why 
judgment should not be rendered against him, for damages and 
costs. Perhaps the end of a suit where bail was not required, might 
be as effectually obtained in this way, and justice between the par- 
ties as fully done, as in the mode now in use, of issuing a writ, filing 
a declaration, and serving a rule to plead. But the wisdom of our 
ancestors did not see fit to establish such a mode of proceeding ; 
and there is nothing analogous to it in all the practice of the Eng- 
lish Courts, with whom it is an invariable rule, that parties can be 
brought into Court, only by process. Wherever there are to be 
pleadings, there must be process, unless waived by consent ; and as 
there are pleadings upon a writ of error, there must of course be a 
process to bring in the defendant. 

And there is also another reason for this, in the principle of law 
which forbids the rendering of any judgment against a party, until 
he has either been heard, or until an opportunity of being heard, 
has been afiorded him. ‘This the law always requires; and it also 
requires, that it should appear on the record, that this has been 
done ; if it does not appear, the judgment will be erroneous. And 
how can it appear upon the record of the reversal of a judgment, 
merely on the default of the defendant in not joining in error, after 
sel vice of notice of a rule, or of a copy of arule to join in error ? 
The rule certainly cannot appear upon the record; for it is not a 
matter of record, and rules are never entered of record ; and the 
sae thing may be said of the affidavit of service. There is no 
form for the entry of a judgment of reversal rendered in this way ; 
all the forms given in the books, are adapted to the proceeding by 
scire facias ; and this of itself is a strong argument against proceed- 
ing by rule. Weare much inclined to the opinion, that the prac- 
tice of the English Courts is not such as the Chief Justice has sta- 
ted it to be; at any rate, we should like to be better satisfied that 
it isso, than we are now; and as we have not leisure at present to 
search the late English Reporters, for cases on the subject, we 
would recommend it to the attention of those who have. 

As for the practice of reversing a judgment upon a writ of error, 
without even hearing the case ex parte, we must beg leave to say, 
that we think it a very great and serious innovation, for which no 
satisfactory reason is given. The practice of the English Courts, 
as it stood at the time of the revolution, is part of the common law, 
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and is therefore binding upon the Supreme Court of the State of 
New-York, by the Constitution of that State, in all cases where it 
can reasonably and conveniently be adopted ; that is to say, where 
the adopting of it will not be liable to any objections that will not 
equally lie against it in the English Courts; and it is certainly a 
question, whether the Supreme Court of New-York is at liberty to 
depart from that practice, where it is clearly ascertained, unless au- 
thorized so to do by statute. They have a right, in general, to 
make rules for the government of their own practice, but subject to 
the restriction, that those rules do not infringe upon, or abrogate 
the common law. 

Now the practice of requiring the plaintiff in error, to show to the 
Court the errors of which he complains, before the judgment can 
be reversed, was a practice well established and ascertained at the 
common law, at the period above-mentioned. It was acknowledged 
by the Supreme Court of the State of New-York as late as the case 
of Sealy vs. Shattuck. (2 John. Cas. 69, October, 1800.) Now we 
must take the liberty to say, that we have very serious doubts 
whether the abolition of that practice, and the introduction of a new 
practice in its stead, even by an express rule, made for the purpose, 
could have been supported upon any just principles of law; and if 
the Court could not abolish it by rule, they could not by a de- 
cision. 

Why can they not dispense with process in the commencement 
of a suit, and allow the plaintiff to bring in the defendant by a rule 
to show cause why a judgment should not be rendered against him 
Because, that would be to alter the established course of the law of 
the land; and yet where is the difference between the two cases ? 
It really appears to us that there is none. 

As the prevalence of a-new practice for the last twenty years, is 
the reason assigned for discarding the old practice, it would have 
afforded us much satisfaction to know the precise extent of this new 
practice, and how the Court had ascertained its existence. They 
must have made inquiries on the subject ; and of whom did they in- 
quire ? Did they direct precedents to be searched ? and what num- 
ber of precedents did they find, of judgments reversed on writs of 
error, in the mode pursued in the case under consideration? Cer- 
tainly they ought to have been numerous, to warrant so important 
an alteration, if precedents indeed, passing as these must have done, 
unquestioned and unnoticed, could warrant it. 

There are, and necessarily must be, some things, in the practice 
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of every Court, that depend upon its discretion, and these are of 
course subject to alteration. But whoever will attentively consider 
the practice of the English Courts, will find that a very great pro- 
portion of its peculiar forms are founded upon essential principles 
of law, and cannot safely be dispensed with in common law pro- 
ceedings. 

We think, therefore, that Courts of common law in this country, 
ought to be exceedingly careful how they depart from those forms, 
upon mere suggestions of convenience, or because their own prac- 
titioners have struck out new modes of proceeding for themselves, as 
they frequently do, sometimes perhaps from ignorance of what the 
English practice really is, and sometimes perhaps from inadvertence. 

In the case of Foot vs. Sabine, part I. p. 154, we find the 
Court confirming the doctrine first laid down by them in Platt vs. 
full, 13 John. 334, that a court of law may compel a plaintiff at 
the trial to submit to a non-suit, and that a bill of exceptions will lie 
to the decision of a Court, or of a Judge at Nisi Prius, upon a mo- 
tion fora non-suit. Both these principles appear to us to be un- 
sound; and we think the reasoning in Platt vs. Hull, erroneous. 
That case came up upon a writ of error from a court of common 
pleas, as did also the present case of Foot vs. Sabine ; and the Court 
gave it as their opinion, that the power of non-suiting a plaintiff 
against his will, must necessarily result from the constitution of a 
court of common law, and the nature of a common law jurisdiction, 
which assigns to judges the exclusive right to judge of the law, and 
to jurors the province of determining facts; and they seem to ap- 
prehend, that if this power is denied, jurors will take upon them- 
selves to judge of the law, and may be prevailed on in some cases, 
to find verdicts against law and evidence. 

But this apprehension is groundless; for if the defendant does 
not think the plaintiff’s evidence sufficient to sustain his declaration, 
he may demur to that evidence, and thus take the case away from 
the jury. ‘There is no imaginable case, in which this will not ef- 
fectually protect him from the prejudices and passions of an igno~ 
rant or obstinate jury; and if there were no such mode of deliver- 
ance, there could never be a compulsory non-suit ; for a non-suit, 
by the very definition of it, is voluntary. It is a renunciation of 
the suit, by the plaintiff or demandant, signified by his neglect or 
omission to appear, at any day when he is properly demandable in 
Court, and is regularly demanded, or called by the crier. If he ap- 
pears and answers when called, he cannot be non-suited. The crier 
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must call him, and the Court can not stop his mouth when he of- 
fers to answer. . 

If these remarks were just, it follows, that a bill of exceptions 
will not lie to the opinion of the Court upon a motion for a non-suit. 
If that opinion be against the motion, the defendant’s remedy is the 
one already pointed out; viz. a demurrer to evidence; and if it be 
for the motion, it can amount to nothing more than mere advice to 
the plaintiff, which he may pursue or not, just as he pleases. 

If he acts wisely, he will in general, when so advised, submit to a 
ROn-suit upon a case reserved ; and then, if he fails, he may bring 
another action, and perhaps supply the defect in his testimony. 
But if he chooses to go on, he does it at the peril of a demurrer 
from the defendant; or in case the latter does not see fit to demur, 
but prefers taking his chance with the jury, upon the charge of the 
Judge in his favour, as the Judge, in giving his charge, must neces- 
sarily repeat his opinion on the motion, the plaintiff may except to 
that. But this is quite a diflerent affair from excepting to the 
Judge’s opinion on a motion for a non-suit. 

We think this reasoning conclusive ; and we hope that these two 
decisions in Pratt vs. Hull, and in Foot vs. Sabine, will be recon- 
sidered, and the point differently determined. 

In the case of Jackson ex dem. Curtis vs. Bronson, part III. p. 
325, January, 1822, the Court determined that a mortgagor can 
maintain an ejectment against the mortgagee or his assignee, in pos- 
session of the mortgaged premises, even after a forfeiture, and the 
estate of the morgagee has become absolute at law. We can not 
help saying, that this adjudication entirely oversets all our notions 
of a mortgage, as derived from the English books. The principle 
was in efiect established in the case of Runyan vs. Mersereau, 11 
John. Rep. 534, where it was ruled, that a mortgagor, or an as- 
signee of the equity of redemption in possession, after a forfeiture, 
may maintain trespass against the mortgagee, or his assignee, for 
entering upon the mortgaged premises, and cutting timber thereon. 
Bleecker, for the plaintiff, in that case, contended, that a mort- 
gagee has no right to the possession, until he brings an ejectment ; 
that the mortgagor, until he is turned out of possession by that pro- 
ceeding, is the lessee of the mortgagee; and cites authorities to 
prove, that the lessee may maintain trespass against his lessor. 

Now, of this latter position there can be no doubt in general ; but 


itis not true ofa lessee at will; for the very occasion of the suit, 


that is to say, the entry of the lessor, is a determination of the will, 
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and of the tenant’s estate. (1 Inst. 55. b, Cruise’s Digest, Vol. I. 
273. 2 Black. Com. p. 146.) Lord Coke, in the passage here re- 
ferred to, says, that “if the lessor enter, and cut down a tree, with- 
out the consent of the lessee at will, itis an implied ouster ; and 
nothing is clearer, than that a mortgagor, after forfeiture of the 
condition of the mortgage, is a mere tenant at will of the mort- 
gagee. Cruise’s Digest, Vol. IT. p. 106. 

The idea that a mortgagee may maintain an ejectment against 
the mortgagor, and at the same time, be himself liable to an action 
of trespass, at the suit of the mortgagor, for an entry upon the 
premises, is to us inconceivable. 

What is an action of ejectment, but an action of trespass in 
another form? ‘This is so plain a point, that it would be a waste 
of our reader’s time to cite authorities in support of it; and if the 
mortgagee can maintain trespass against the mortgagor, is it not ab- 
surd to hold, that he is himself liable to the same action at the suit 
of the mortgagor? The action of ejectment is founded upon a 
right of entry; and to say that the mortgagee has a right of entry, 
and is at the same time liable to be punished, in an action of tres- 
pass for exercising that right, appears to us to be a flat contradic- 
tion. 

The counsel above-mentioned, cited cases to prove, that a mort- 
gage is a mere chattel interest ; but they only prove that it is so 
sub modo, and do not by any means go as far as he contended. 
He refers to Doug. 460, which was the case of Eaton vs. Jacques, 
and was an attempt by a lessor to charge an assignee of the term 
by way of mortgage, with the payment of rent, though the latter 
had never been in possession. This was manifestly against all rea- 
son, and the Court justly held that the plaintiff could not recover. 
But the ground of the decision, was not that the mortgagee had no 
legal estate in him, but that his estate was not of such a nature, as 
to constitute him an assignee of the lease, within the meaning of 
the term assignee, in the covenant for payment of rent. The Court 
do not indeed use these expressions in giving their opinion ; but it 
is clear that this was the principle of the decision. The case of the 
King vs. the Inhabitants of St. Michael, in Bath, Doug. 630, was 
also referred to by Bleecker. That was a settlement case; and 
Lord Mansfeld said, that a mortgagor in possession, may gain a 
settlement under the poor laws, by a residence of 40 days on the 
mortgaged premises. He also adds, that the interest of the mort- 
gagee is a mere chattel interest, and says it is an affront to common 
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sense, not to consider the mortgagor as the real owner. _ It is so, in- 
deed, under the poor laws; but that learned Judge never could 
have meant, that as between the mortgagor and mortgagee, the 
latter is not to be regarded as the legal owner. For the purposes 
of the poor laws, the extent, or amount of the interest which the 
party has, is all that need be inquired into; the shape or form of 
it, is of no consequence—it is no matter whether it be a legal seisin, 
or a trust estate. 

To say that the mortgagor is not the real owner to any purpose, 
would, we acknowledge, be an affront to common sense ; but in our 
opinion, it would be just as much so, to say that he is the real owner 
- to all purposes. 

But the doctrine contended for by Bleecker, received the sanction 
of the Court ; and we are bound to treat it with respect, if we can 
not become reconciled to it. We havea right, however, to canvass 
it, and sift it to the bottom; and we must request the attention of 
our readers for a few moments to the opinion of the Court. 

They tell us, that “ Courts of law both in this country and in 
i-ngland, have gone very far towards, if not the full length of, con- 
sidering mortgages at law as in equity, mere securities for money, 
and the mortgagee as having only a chattel interest.” That the 
Supreme Court of the State of New-York has gone that length, we 
know; they did so in Hitchcock vs. Harrington, 6 John. Rep. 290, 
and in the case of Collins vs. Torry, 7 John. Rep. 281; where they 
decided, that a widow may be endowed of an equity of redemption ; 
but we do not know that the English Courts have ever gone that 
length ; and we should be glad, if they ever have, to be referred to 
the cases in which the doctrine is to be found. None of this ten- 
dency are referred to by the Court, except the above-mentioned 
case, of the King vs. the Inhabitants of St. Michael, in Bath, Doug. 
p- 630, (cited erroneously as p. 610;) and that does not bear out 
the position, as we have already seen. But the Court refers to 
some of its own decisions, viz. to 3 John. Cas. 329. 1 John. Rep. 590, 
and 4 John. Rep. 42; and even these do not sustain the principle. 
In the latter case, the present Chancellor of New-York, who was 
then Chief Justice of the Supreme Court, to show how far the Eng- 
lish Courts have gone on this subject, cites 2 Burn. 969. Doug. 
630, 455. 1 H. Black. 117. Doug. 114, and 1 East, 288. We 
have examined every one of these authorities, and we do not find 
that they contain any thing to warrant what is said by the Court, in 
the case of Runyan vs. Mersereau. The language of Lord Mans- 
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field in the case of Martin on the demise of Weston vs. Mowlin, 2 
Burr. 969, is the strongest passage in all the books; and that, strong 
as it is, will not support the doctrine we are now combating. He 
says, “ A mortgage is a charge upon the land ; and whatever would 
give the money, will carry the estate in the land along with it to 
every purpose. The estate in the land, is the same thing as the 
money due upon it. It will be liable to debts ; it will’ go to execu- 
tors. It will pass by a will, not made and executed with the so- 
lemnities required by the statute of frauds. The assignment of 
the debt, or forgiving it, will draw the land after it as a conse- 
quence ; nay, it would do it, though the debt were forgiven only by 
parol; for the right to the land would follow, notwithstanding the 
statute of frauds.” 

But these expressions must be understood with reference to the 
subject matter. ‘The question under consideration in that case, 
was, whether lands of which a testator is seised as mortgagee, at the 
time of his death, will pass by a general devise of lands and tene- 
ments ; and the Court held they did not pass. But this was purely 
a question of intention: the question was, what men commonly 
mean by “their lands and tenements ;” whether they mean lands 
mortgaged to them. Certainly they do not. 

When Lord Mansfield says, that “ whatever will give the money, 
will carry the estate in the land,” he means, that this will be the ef- 
fect in equity, and he does not intend that it will be so at law. The 
amount of his doctrine, we take it, is just this: “ if the mortgagee 
assign the debt, though he does not assign the mortgage, yet shall 
the assignee have the benefit of the mortgage, and it shall be for his 
security.” 

But how is he to avail himself of that security ? Can he main- 
tain an ejectment to recover possession of the premises 2. Assured- 
ly he can not; and Lord Mansfield says no such thing. His only 
remedy, if the mortgagor refuses to assign him the mortage, is by 
a bill in equity. We believe this will be universally conceded. 

That the estate in the land “ will go to executors,” is a clear 
thing; but how does it goto them? It passes in equity only ; and 
if it be not devised specifically, to the executor, with the solemni- 
ties required by the statute of frauds, at law it descends to the 
heir; and the executor must file his bill against the heir, to obtain 
an assignment of the mortgage. And this is the usual course of 
proceeding. Vide Cruise’s Dig. Vol. 1I. 122. 


We have not leisure at present, nor do we think it necessary, to 
26 
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multiply authorities upon this point: but we have not thie least 
doubt, that we might find fifty, if not five hundred, precedents to 
prove what we say. Indeed, we can take upon us to affirm, without 
fear of contradiction, that such is the law and the practice in the 
State of New-York, as well as in England. Every lawyer knows it 
to be so; and if it were not for the doctrines of the Supreme Court 
of the State of New-York, in the cases we are discussing, we should 
really think ourselves trespassing on the patience of our 1eaders, 
even in stating so familiar a principle. 

“ The forgiving of the debt will draw the land after it;” but how ? 
{t will entitle the morgagor to a reconveyance of the premises; and 
as for the idea of Lord Mansfield, that “‘ the debt may be forgiven 
by parol,” it is undoubtedly correct, if there be a consider:ition to 
support the parol promise of forgiveness ; for suppose the debt be 
a simple contract debt merely, it is manifest that a parol discharge, 
that is to say, a simple contract discharge, if we may use the ex- 
pression, is as good as a release under seal; and we do not see why 
this is not the case with a debt under seal; for though it hits been 
said, and is even laid down as a maxim, that every contract must be 
dissolved eo igamine quo ligatur, yet we think this as bad law, as 
it is barbarous Latin. For let us suppose that the obligor of a bond, 
delivers corn or wine to the obligee, or performs some service for 
him at his request, and the obligor, in consideration thereof, dis- 
charges the debt by parol ; this discharge will be good, though the 
value of the thing rendered or done, be not the twentieth part of 
the amount of the bond. And if the payment of the bon be se- 
cured by a mortgage, a court of equity will decree a reconveyance 
of the estate.’ But the discharge itself would not amount to such 
reconveyance; and in ejectment, the mortgagee might recover 
against the mortgagor, notwithstanding such discharge. 

After a considerable lapse of time, it is true, that a court of law, 
upon proof of these facts, would presume a reconveyance; but if 
an action should be brought, while the transaction was recent, or 
if there should be express proof that there never had been a re- 
conveyance, the discharge would not be held to be a bar. 

Every word, therefore, of what Lord Mansfield said in this case 
in Burrow, may be fully admitted, and yet there will be nothing to 
sustain the doctrine in Runyan vs. Mersereau. 

In equity, there is no question that mortgages are mere secutri- 
ties ; and, in that light, they are considered, and treated, and talk- 
ed about, by the world generally. For this reason, it would be do- 
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ing great violence to the language of a testator to say, that he 
meant to comprehend a mortgage in the words “lands and tene~ 
‘ments ;” and this was all that Lord Mansfield was aiming to prove. 
And, therefore, in the case of Runyan vs. Mersereau, these gene- 
ral expressions, it appears to us, have been erroneously understood, 
and applied in a sense which Lord Mansfield never imagined. 

As for the rest of the authorities cited from the English books by 
the present Chancellor, in the above-mentioned case in 4 John. 
Rep. 41, we have already observed, that none of them contain any 
thing as strong as the remarks of Lord Mansfield in this case in 
Burrow, which we have just considered. On the cases in Doug. 
455 and 630, there is no occasion for any further comments. In 
the other references, there seems to be some confusion ; for we can 
find nothing upon the subject in Doug. 114; but in 1 H. BZ. 114, 
we find the case of Jackson vs. Vernon, in which the question was, 
whether a morgagee of a ship was liable for stores or materials 
found the ship, after the execution of the instrument of hypotheca- 
tion, and before he came into possession; and it was very justly de- 
termined that he was not; for it is clear, that materials found under 
such circumstances, are not furnished upon the credit of the mort- 
gagee, but upon that of the mortgagor; and it would be a very 
great hardship to make the mortgagee pay for them. 

In a note to this case, there is an account of another case, in 
which the question arose, whether a mortgagee of a ship out of pos- 
session, was entitled to the freight; the Court held he was not; 
and the principle of the decision, we take it, was, that the contract 
of afireightment was not made with him, but with the mortgagor. 
Yn such cases it is evidently the understanding and intention of the 
parties, that the freight shall be paid to the mortgagor : and though 
freight is usually an incident of ownership, yet the separation of the 
incident from the principal, is as fair a subject of contract as any 
thing else, and the consent of parties is all that is required to effect 
such separation. 

There are no cases in the English books that go beyond these; 
and tliese, we do not scruple to affirm, fall entirely short of the doc- 
trine of the Supreme Court of New-York, in Runyan vs. Mersereau, 
which we cannot refrain from saying has excited in our minds no 
small surprise. But that doctrine, strange as it is, does not astonish 
us more than the cases of Hitchcock vs. Harrington, 6 John. Rep. 
290, and Collins vs. Torry, 7 John. 281, already cited; these are 
indeed “ full length cases :” for, in our opinion, they go almost the 
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entire length of levelling all distinctions between legal and equita- 
ble estates ; and if they are to be received as law, it appears to us, 
that the whole title of trusts, as far as relates to real property, may 
as well be expunged from our law books. That a widow is not en- 
titled to dower of an equity of redemption, as against a purchaser 
for valuable consideration, even with notice of the marriage, has 
been the settled rule of the English courts for eighty years at least ; 
and we think we may say for more than a century and a half. And 
yet, in these two cases, the Supreme Court of New-York held that 
she was, and that she could recover it at law in an action of dower. 
In the latter case we have their word for it, that this point was not 
put beyond question in England, until the case of Saville vs. Dixon. 
1 Bro. 326, in the year 1783. If this had been so, whatever we 
‘might have thought, we should perhaps have strictly acquiesced in 
the doctrine of these cases: for, there would then have been some 
ground for considering the subject as at large, and the rules of Eng- 
lish law would not have been binding upon the Supreme Court. 
But it certainly was determined as long since as the year 1662, in 
Colt vs. Colt, Rep. in Chan. 134, that a woman was not dowable of 
a trust estate. ‘The same point was ruled in the case of the Lady 
Radnor vs. Vandebendy. Show. Cases in Parl. 69. The precise 
date of this case does not appear in the Report; but we believe it 
was decided about the year 1696. Bottomley vs. Fairfax. Prec. in 
Chan. 336, in the year 1712, is another case of the same effect; 
and besides these, there are the cases of Ambrose vs. Ambrose, 1 P. 
Wms. 321, in the year 1717. The case of Mitchell and Reynolds, 
at the rolls in 1730, stated in the Notes to Co. Lit. 208, a, n. 105. 
The Attorney General vs. Scott, Cas. Temp. Talb. 138, in the year 
1736. Hill vs. Adams, 2 Atk. 208, reported in Amb. 6, by the name 
i of Swanwick vs. Lifford, in 1741. Goodwin vs. Windsmore, 2 
i Ath. 525. 

Now an equity of redemption is a trust estate ; and it is impossi- 
ble to make any distinction between this species of trust, and any 
ii other. Such a distinction was attempted by Sir Jos. Jekyll in the 

| case of Banks vs. Sutton, 2 P. Wms, 706; but it was expressly over- 
ruled by Lord Hardwick in the above-mentioned cases of Swanwick 
j vs. Liff ord or Hill vs. Adams, 2 Atk. 208, and in Goodwin vs. Winds- 
. more, 2 Atk. 525. The case of Swanwick and Lifford was a case 
| of a mortgage, and is thus stated by Lord Hardwick: “ The plain- 








uff’s husband being seised of a freehold estate, subject to a term of 
- 1000 years, standing out in a mortgage, by virtue of a mortgage 
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made by his father, conveys the inheritance. to the defendant for a 
valuable consideration ; and at the time of the conveyance, the de- 
fendant takes an assignment of the term in mortgage, in the names 
of trustees, to wait and attend upon such inheritance ; and now the 
plaintiff brings her bill against the defendant, the purchaser, to be 
permitted to redeem this mortgage term, and to have it out of the 
way; and upon payment of her portion of the mortgage money, 
to be let into her dower immediately, that she might not wait till 
the determination of the term.” It appears that the plaintiff had 
before brought an action of dower at law, and obtained judgment 
with a cesset executio during the term; and the object of the bill 
was to get rid of the stay of execution; but Lord Hardwick denied 
the relief prayed for, upon the authority of the Lady Radnor’s case, 
and held clearly that there was no distinction between that case, 
which was a trust upon a marriage settlement, and the one before 
him. His opinion is given at large in the notes to Coke Lit. 208 
a, n. 105, and likewise in Cruise’s Digest, Vol. I. p. 517. The 
case of Mitchell and Reynolds, which was cited in Swanwick and 
Lifford on behalf of the defendant, and of which an account is given 
in the note just referred to, is an authority to the same point, and 
eleven years earlier in date. 

The precise question then, that arose in Hitchcock vs. Harring- 
ton, and in Collins vs. Torry, was settled long before the case of 
Saville vs. Dixon ; at least as far back as the year 1730; and we 
think the doctrine ought to take its date from the case of Colt vs. 
Colt, in 1662; when, as we have seen, it was first determined, that 
« woman could not be endowed of a trust estate. But even admit- 
ting that it is not to be carried back further than the year 1730, 
that is far enough; and we really do not comprehend how the Su- 
preme Court of the State of New-York, can so easily and uncere- 
moniously set aside a rule of law of such long standing, and one 
that has received such distinguished sanction; a rule too, which, 
with that Court, ought to have an effect superior even to that of a 
statute; for the English law, as it stood in the year 1775, is declared 
to be the law of the State of New-York by its constitution, subject 
to alteration only by the legislature. Wherever any given rule is 
clearly ascertained to have been law in that period, and has not 
been abrogated by the legislature, the courts of that State, we hold, 
are just as much bound by it, as they are by the plainest article in 
their constitution; and if they can set aside such a rule, there is 
nothing which they can not do. The constitution itself is entirely 




































eret 


Mealy ie 


a> Pe ae ime 
- fe tres wb on ster agian esa by 
Pes te os | Cae naa 


aa . 
eH re 


Are rhe 


Sey 
PPI I Ss hr TO il sheet alma ee th 
Bae uae toy oe 4 pei ek: pe 

mie 4 


eet 


Eee 


ad She 


Lye 


Ane Eaters es Dos we aes ae ema ep a. 


a ee 








a 

i 

a f 
U7 

tt 

be 

is 


: 
by 


Reka ue thien ot 
. pee oe 


aaa 
4 RSD 2 


eR en ae a er 


tien Ste ey ea 


198 JOHNSON’S REPORTS, vou. xix. 


at their disposal, and they can make and unmake law as they 
please. Now the Judges of the Supreme Court of New-York cer- 
tainly do not pretend to any such power ; and we are constrained to 
say therefore, that we think these two cases are notlaw. It is mani- 
fest that they are flatly opposed to the English adjudications before 
the revolution, and that in point of principle there is no difference 
between them and the cases of Swanwick vs. Lifford, and Mills 
vs. Reynolds. The defendants, as in Swanwick vs. Lifford, were 
purchasers for valuable consideration ; and both, as in that case, 
claimed under the husband, and derived their title through him—a 
circumstance, by the way, of which we can not see the importance, 
although the Supreme Court, in the cases under consideration, laid 
great stress upon it. How did this make any difference ? Or per- 
haps we should rather ask, how could the question properly come 
up in any other way, or under any other circumstances? What 
was the question ? It was simply, whether a widow can be endow- 
ed of an equity of redemption in the hands of a purchaser fora 
valuable consideration, with full notice of the claim of dower. And 
here we must again ask, of a purchaser from whom 2?) Why, of her 
husband, most surely, or of some one claiming under him: and 
when the Court say, as they did in these two cases, that those claim- 
ing under the husband are estopped to deny his seisin as against his 
widow claiming dower, the rule is in effect declared to be, that the 
widow zs entitled to dower of an equity of redemption in the hands 
of a purchaser for valuable consideration, the common law to the 
contrary notwithstanding. 

The opinion of the Court in the case of Hitchcock vs. Harring- 
ton in 6 John. Rep. was delivered by the present Chancellor, and 
then Chief Justice of New-York. Let us examine it a little more 
minutely than we have yet done; for though we have perhaps al- 
ready said enough to convince our readers, yet that opinion con- 
tains some things that appear to us to be so very extraordinary, that 
we cannot prevail upon ourselves to pass them over without some 
further remarks. He says, “‘ The objection of the want of seisin in 
the husband cannot be received from the defendants, as they hold 
under the husband by virtue of conveyances from his son and heir 
at law. The husband died in possession, without any previous en- 
try or foreclosure by the mortgagee ; and it ought not to be permit- 
ted to the heir, or person claiming under him and enjoying the es- 
tate, to deny the seisin of the ancestor.” And why should he not? 
if the fact were not so, what is the reason that he cannot gainsay 












it?. No reason is given; but the Chief Justice refers to Taylor’s 
Case, 34 Eliz. (cited in Sir Wilitam Jones, 317,) where it was held, 
“that ifa tenant at will or for years made a feofiment in fee and 
died, and his wife brought dower against the feoffee, he could not 
plead that the husband was not seised.” 

But this proves nothing; the case is entirely different between a 
feoffment and a bargain and sale, or a lease and release, or any 
conveyance under the statute of uses; for the latter operate only 
upon the interest which a party has: if he be seised, they vest a 
seisin in the bargainee or lessee ; and if he be not seised, these con- 
veyances create no seisin, and consequently they transfer none. 

But not so with a feoffment; that may make a seisin where none 
was before. Such is the invariable operation of a feoffinent; and 
for this reason, to make all sure in levying a fine, which, without a 
seisin, is good for nothing, it is the usual practice, we believe, in 
England, if there be the smallest doubt about the fact of seisin, to 
make a feofiment first, and then levy the fine; at all events, we 
know that this is very frequently done. <A feoffment made fraudu- 
lently, as was the fact in the celebrated case of Taylor vs. Horde, 1 
Burr. 60, will not create a seisin, it is true; but if there be no fraud, 
it will. 

This is the principle of the case in 34 Ehz.; and it was rightly 
held there, that a feofiment estops the feoffee from denying the sei- 
sin of the feofior; for if there be no fraud, the feoffment in fact 
makes a seisin ; and if there be fraud, it cannot lie in the mouth of 
the feoffee to allege it ; because he is a party to it. But it is clear 
enough that these principles do not apply to a bargain and sale, or 
a lease and release; one of which was no doubt the form of the 
conveyance by which the lands were mortgaged in thisease. The 
acceptance of such a conveyance, and entry under it, are not an 
admission of the fact of seisin, and do not fall under any rule of the 
law of estoppels ; nor is a seisin thereby created, which did not exist 
before. It is impossible to sustain the case on this ground ; it will 
not stand a moment upon such a principle, and it certainly can not 
be distinguished from the cases of Mills vs. Reynolds and Swanwick 
vs. Lifford. Did not the purchaser claim under the husband in 
those casesalso? And why was not this distinction thought of then ? 

“The husband,” continues the Chief Justice, “ died in possession 
without any previous entry or foreclosure of the mortgage.” And 
what of that, we must beg leave to ask? Did any man ever hear 
that an entry was necessary to the completion of the legal estate of 
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a purchaser by a deed of bargain and sale, or lease and release ? 
When mortgages were made by feoflments on condition, a re-entry 
by the mortgagor after performance of the condition, was necessary 
to revest the estate in him. But as for the mortgagee, both the an- 
cient mortgage by feoffment, and the modern mortgage by con- 
veyances under the statute of uses, vest every thing in the mort- 
gagee that can vest or is intended to be vested, the moment they 
are executed. In modern mortgages, indeed, there is usually a 
clause, whereby it is provided on behalf of the mortgagor, that he 
shall remain in possession and receive the rents and profits until de- 
fault shall be made in the payment of the mortgage money; but 
the legal seisin is transferred notwithstanding, although not accom- 
panied with an immediate right of possession. 

As for a foreclosure, we do not see how that can alter the mat- 
ter; for if the mortgagee was not fully seised before, the foreclo- 
sure can not put a seisin in him; or what is the same thing, as the 
business of foreclosing mortgages is conducted in the State of New- 
York, can not put it in the purchaser of the mortgaged premises 
under a decree. ‘The object of the foreclosure is to deprive the 
mortgagor of his equitable right to get back his seisin on payment 
of principal and interest; not to make him part with it more fully : 
that is done by the mortgage; and the moment that instrument is 
sealed and delivered, the seisin of the mortgagor is as completely 
divested and gone from him, as if he had never had any in him. 

We have dwelt longer upon the last passage quoted, because we 
find the argument it contains repeated either by the Court or the 
Counsel in almost every case that occurs in Mr. Johnson’s Reports 
on this subject. It is really inconceiveable to us, how it can be 
thought to have any force in it. 

But again, says the Chief Justice, “ according to the settled doc- 
trine of our Courts, he” (that is, the husband) “ is to be considered 
as dying seised of the inheritance in respect to the dower of his wife, 
and within the purview of the statute.” 

What are we to understand by this? Is the word our in this 
sentence an emphatic word? and is it intended here to convey dis- 
tinctly the idea, that the Courts of New-York, at the time the Chief 
Justice was speaking, had “ a settled doctrine” on this subject, dif- 
ferent from the “ settled doctrine” of the English Courts, and at 
variance with it? Ifthey had, why and when did they adopt it ° 
Did they find no rules existing in relation to-it in England, at the 
period of the revolution? We have shown that there was a rule in 
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England at that period, directly contrary to the one laid down in 
this case; and have we not a right to ask why it was not followed ? 
Why was the plain straight path of the common law deserted, 
and this new road cut out through unknown places, in which no 
mortal can tell what perplexity and confusion await those who may 
be destined to travel it, nor to what distance it may lead them from 
the “ ancient landmarks” of their jurisprudence P 

But the Chief Justice says, this point was settled in 1 Caznes’ Cas. 
in Error, 47, and 4 John. Rep. 41. According to the view which 
we take of those cases, however, they do not contain any such doc- 
trine ; and until this case, of Hitchcock vs. Harrington, the princi- 
ple, it appears to us, was never thought of or imagined, either by the 
court of errers or any other court, either in the State of New-York 
or elsewhere. 

The question in the case of Waters and others against Stewart in 
1 Caines’ Cas. in Error, 47, arose under the statute of the State of 
New-York “ concerning judgments and executions,” 1 Vol. N. R. L. 
500, by which all “lands and tenements and real estate” are de- 
clared to be bound by judgments, and liable to be sold on execu- 
tions. 

Now this question was the same with that in the case of Martin 
vs. Mowlin, 2 Burr. 969, on which we have already commented, 
viz. what is the extent of the words, “lands and tenements and 
real estate.” The only difference is, that in the case in Burrow 
the question came up on a will, and in this case it arose upon a 
statute, and that in the former, it was whether these words compre- 
hended lands held by way of mortgage; and in the latter, whether 
they comprehended an equity of redemption. The first question, 
as we have seen, was decided in the affirmative, and the last was 
decided in the negative; the Court being of opinion, that these 
words in the statute above-mentioned, were not to be restricted to 
“a mere legal seisin ;” that there was nothing in the act, nor in the 
reason of the thing, to show that the legislature intended such a re- 
striction ; and as the words were broad enough for the purpose, and 
an equity of redemption was clearly within the purview of the act, 
that this sort of property ought to be considered for all the ends of 
the act, in the same light as a seisin. This was the true principle 
ef the case, and is doubtless a correct principle. 

The question in the case of Jackson vs. Willard in 4 John. Rep. 
41, was precisely the converse of this; for the point there was, 
whether the interest of the mortgagee was the subject of a sale un- 
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der an execution ; and it was held not. The opinion of the Court 
in that case also was delivered by the present Chancellor, and 
though we cannot subscribe to all the reasoning it contains, we are 
perfectly satisfied with the decision ; not only because of the incon- 
veniences that would flow from sales of this sort, but also, because 
we believe it was never intended by the framers of the act above- 
mentioned, to comprehend this species of property in the words 
“lands and tenements.” 

Neither of these principles will warrant the doctrine in Hitchcock 
vs. Harrington and Collins vs. Torry. These cases, therefore, 
whether we consider them with reference to the English cases, or 
with reference to the previous adjudication of the New-York Courts, 
stand entirely alone, and upon their own bottom ; they appear to us 
to be, not only without the smallest shadow of law or precedent in 
their favour, but flatly against both. We think them wrong in two 
principles ; first, that a widow can be endowed of an equity of re- 
demption in the hands of a bona fide purchaser for valuable con- 
sideration; and secondly, that she may recover that dower in an 
action at law. These are new positions to us, and we cannot avoid 
believing that either of them, and especially the last, would be 
heard with astonishment in Westminster Hall. 

We really see no reason why the law should be thus stretched in 
favour of women beyond its ancient limits, nor why the females of 
the present generation should be allowed privileges that were not 
conceded to their mothers and grand-motlers; and although we 
well know how to appreciate that refinement in the manners of 
men, that gallant and courtly bearing toward the softer sex in the 
intercourse of private life, which is the source of so many elegant 
and innocent enjoyments, and constitutes the chief charm as well as 
the most striking characteristic of modern society ; yet we think it 
ought not to interfere with public duties. However well it may be- 
come the fire-side, the drawing-room, or the assembly, it does not 
befit the gravity of the bench. Nor do we think that any thing in 
the present condition of the legal rights of women, requires that this 
complaisance should be carried so far. The rules of law in gene- 
ral, place them upon the same footing with the male sex. The al- 
lowance of curtesy, and the denial of dower in a trust estate, is we 
believe the only exception to this remark, and we cannot bring our- 
selves to consider this a very great hardship; since whatever evils 
or inconveniences the doctrine is calculated to produce, may be so 
easily obviated by a marriage contract, or by a settlement after 
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marriage. For the sake of consistency and analogy, it would have 
been better if those who first settled the law upon this subject, had 
settled it differently, and applied the same rule both to dower and 
to curtesy ; but in no other point of view is it of a pin’s consequence. 
Allowed by the law their full measure of justice in every thing else, 
and beloved, respected, and honoured as they are, in the domestic 
and the fashionable circle, we think that females, in this age and 
country, have ample reason to be contented, and have no doubt 
they are so. Why then has the Supreme Court of the State of 
New-York taken upon itself to alter the law, that it might grant 
the sex what they really do not want and have not asked for? 

But it is time to dismiss these cases, and return to that of Curtiss 
vs. Bronson, from which we have been almost unavoidably led so 
far off, and which we shall now dispose of with saying that we think 
we have clearly proved it upon the principles of the common law, 
to be an erroneous decision. 

If we are right in these views, and it really appears to us that we 
cannot be mistaken, it is much to be wished that this train of adju- 
dication could be over-ruled, and the law of mortgages, or we should 
rather say of trust estates, be once more set right in the State of 
New-York. We do not think the Supreme Court of that State has 
yet gone so far from the true path in this particular, that they can 
not get back. The English courts have in some instances, corrected 
errors quite as great, and as long persisted inasthis. In the case of 
Pillans and Rose vs. Van Mierop and Hopkins, 3 Burr. 1669, Lord 
Mansfield expressed an opinion that the want of a consideration was 
no objection to a parol promise reduced to writing. This doctrine 
was confirmed by a subsequent case, which does not appear to be 
reported, viz. that of Losh vs. Williamson, Mich. 16, G. 111, in B. 
R. cited in Comyn on Contract, Vol. I. p. 12; and it is approved and 
adopted, or rather the same doctrine is stated by Sir William Black- 
stone, in his Commentaries Vol. II. 445, which work was published 
about the time that the case of Pillans and Rose vs. Van Mierop 
and Hopkins was decided, viz. in 1765. We think it may be faitly 
considered, that this rule was law in England from that period until 
the case of Rann vs. Hughes, 7 Term. Rep. 330, n. in 1778, in the 
House of Lords, when it was over-ruled after having stood 13 years 
— about the same length of time that has elapsed since the case of 
Hitchcock vs. Harrington. 

And again, in a case which arose before Lord Chancellor Apsley 
in 1772, it was determined, that a married woman having a sepa- 
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rate estate, by an agreement made with her husband after mar- 
riage, and living apart from him, was to be considered at law asa 
feme sole, and might be declared a bankrupt. The case is cited in 
1 Cooke’s Bankrupt Laws, p. 24. 

In 1783, the same, or very nearly the same question came up be- 
fore Lord Mansfield in the case of Ringstead vs. Lady Lanes- 
borough, of which an account is also given by Mr. Cooke in the 
passage already referred to. The point there was, whether a feme 
covert, under the circumstances above-mentioned, could be sued as 
a feme sole ; and it was held that she could. 

These decisions are confirmed by the cases of Barwell vs. Brooks 
in 1784, and Corbet vs. Poelnitz in 1785, 1 T. R. 5; in both of 
which, the question was precisely the same as in the Lady Lanes- 
borough’s case, and this was the law until the case of Marshall vs. 
Rutton, § T. R. 545, anno 1800, in which this point being again 
presented, all the foregoing decisions were declared to be erroneous, 
after having been acquiesced in for 29 years. Nor does the Court 
of King’s Bench seem to have felt the smallest difficulty in treading 
back the steps it had taken, even ina path chalked out for them, 
and thought to be clearly right by the deliberate judgment of Lord 
Mansfteld himself. With such examples before them, (and if we 
had time, and our limits would permit, we could easily cite others 
of the same sort,) we can not but indulge a hope that these cases, if 
upon hereafter reviewing them, it shall be found by the Supreme 
Court of New-York, that what we have advanced is correct, will be 
set aside, and the law restored to what it was. 

In addition to the topics above noticed, we find a good deal of 
other matter in the pages before us, which we think it might be 
profitable to remark upon; but we fear that we have already ex- 
hausted the patience of our readers, and we shall therefore content 
ourselves with pointing out very briefly, one or two further instances 
of what we consider to be erroneous practice. 

In the case of Chapman vs. Murch on a writ of error, part ITI. p. 
290, already adverted to for another purpose, the court reversed 
the judgment, and awarded a venire de novo, returnable in the 
court below. According to our notions of the practice upon writs 
of error, the wenire de novo should have been made returnable in 
the Supreme Court. We take the rule on this subject to be, that 
when error is brought in a court which is competent to try an issue 
of fact by jury, and a venire de novo is awarded, it must be made 
returnable in the same court; and where it is brought in a court, 














JOHNSON’S REPORTS, vou. xix. 205 


which has not the power to summon a jury, as is the case with the 
House of Lords and the New-York Court of Errors, then the record 
must be remitted to the court below, and a venire de novo awarded 
from thence. Or in other words, where the record is sent back, all 
future proceedings take place in the court below, and where it is 
retained by the court above, the case goes on and is tried, and judg- 
ment is rendered there, upon all issues both of fact and law which 
arise in it. 

The practice pursued in this case, seems to us the more extraor- 
dinary, because in the case of Foote vs. Sabin, part I. p. 154, before 
noticed for another purpose, and where a venire de novo was also 
awarded, it was made returnable in the Supreme Court. There is 
an apparent inconsistency in this, for which we can not account. 

We have often remarked, in perusing Mr. Johnson’s Reports, 
that cases which come up from Justices’ Courts by certiorari, are 
entitled “in error on certiorari.” ‘There are some cases so entitled 
in the numbers now under consideration, and we find the practice 


is to proceed upon these certioraries precisely as upon a writ of 


error; that is to say, by an assignment of errors and joinder there- 
on, &c. This practice we trace as far back as the above cited case 
of Sealy vs. Shattuck, 2 John. Cas. 69. Now we beg leave to in- 
quire, whether a certiorari and a writ of error are not essentially 
distinct and different proceedings, and whether the nature of a cer- 
tiorari and the law and principles on which it depends, are not such 
as to forbid its being treated or proceeded on as a writ of error? A 
certiorari, as we understand it, is a summary proceeding, in which 
the judgment of the Court is a mere rule or order, and not a matter 
of record, nor subject to revisal by a higher tribunal ; and this, it 
appears to us, was the light in which the proceeding was consider- 
ed by the Legislature of New-York, in the act by which these Jus- 
tices’ Courts were established, 1 N. R. L. 396, where it is expressly 
enacted, “ that no judgment, order, or proceeding whatsoever, to be 
had or made, by virtue of this act, shall be removed by any writ of 
error or false judgment.” Now why did the legislature prohibit 
the bringing of writs of error and false judgment to reverse the 
judgments of the Justices’ Courts? Their object no doubt was, to 
prevent the delay incident to those methods of proceeding ; and it 
was their intention also, that the affirmance or reversal of the judg- 
ment in the Supreme Court should not be subject to any further re- 
vision ; but if a certiorari is to be proceeded upon in the same way 
with a writ of error, these objects totally fail, and the certiorari is 
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in effect converted into a writ of error, and the statute so far ren- 
dered entirely null. What is to prevent the party who brings the 
certiorari from assigning infancy or coverture, or-any other error in 
fact? And if his adversary takes issue upon the fact, as indeed he 
must do, there must be a jury summoned to try the fact; and when 
the case is finally determined after some two or three years, a writ 
of error may be brought, and the cause carried up to the court of 
errors. But it certainly was never meant that these proceedings 
should be so conducted, or that the party plaintiff should have it in 
his power to lead the defendant a dance of this sort, through all the 
mazes of the law, and vex and worry him for near half a life time, 
about the paltry sum of five dollars, nay, even of one shilling. 

That part of the act which we have quoted, was introduced for 
the express purpose of preventing all this; and it really appears 
strange to us, that these obvious considerations do not seem to have 
been once adverted to, or even thought of, either by the court or by 
the counsel, in any of the numerous certiorarz cases with which the 
reports of the State of New-York abound. The true mode of pro- 
ceeding upon a certiorari, is to move the court, upon the return and 
filing of the writ, for a rule to show cause, why the proceedings 
brought up from below, should not be quashed. This is the inva- 
riable practice of the Court of King’s Bench, and itis liable to none 
of the objections which exist against the practice of assigning errors, 
which we can not help regarding, as a spurious and anomalous 
mode of proceeding, against all principle, and all analogy, and di- 
rectly opposed to the statute. The phrase in error on certiorari is 
a contradiction in terms: there can not possibly be any such thing: 
itis a phrase coined in New-York, and it sounds just as absurd in 
our ears, as it would to hear a man talk of an action ef covenant 
upon a promissory note. 

It may occur perhaps to some of our readers, that to proceed 
upon these certioraries by a rule to show cause, would be making 
them a great deal too troublesome, and would take up too much of 
the time of the court; that each of the cases would in this manner 
come twice bcfore it; first, upon the motion for the rule, and again 
upon showing cause; and that, as the judges have more of this 
business already than they can well dispose of, they could not pos- 
sibly get through with it in that manner, at any rate at all. But in 
answer to this objection we would observe, that it is no reason for 
changing the nature of things themselves; and moreover, that the 
difficulty might be very easily obviated by a general order, making 
the rule to show eause, a rule of course. 
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In the foregoing remarks, which we now congratulate both our 
readers and ourselves upon having brought to a close, we believe 
there is nothing which the most fastidious eye can construe into a 
reflection upon any individual composing that tribunal, whose de- 
cisions we have ventured to criticise ; or upon any judge who ever 
sat on its bench. At all events, none have been intended ; and if 
any thing of that sort is to be found in what we have said, or even 
if it should be thought that the style of this article is occasionally a 
little too tranchant for the subject, of which we certainly are not 
aware, we hope that all this may be set down to the score of inad- 
vertence, or considered as having escaped us in that natural warmth 
and earnestness of argument, against which, it is nearly, if not quite 
impossible to be always on one’s guard. We respect the judiciary 
of the State of New-York very highly, and nothing has been farther 
from our thoughts in the above observations, than to breathe even 
a whisper, that might tend to disparage that able and excellent 
body of men in the eyes of their fellow citizens, whom they have 
so long, and so well, and so faithfully served ; but who, we are truly 
sorry to see it, instead of seeming disposed to reward them in pro- 
portion to their merits, appear in general, determined to treat 
them, or at least some of them, with every mark of the most morti- 
fying ingratitude. They have occasionally erred; they may in- 
deed have erred often; but pressed as they have been with busi- 
ness, it would be almost a miracle if they had not. Whatever fault 
they have, “ we love them still,” and we sincerely wish that these 
places may always be as well filled as they have filled them ; though 
we must confess, we have some heavy misgivings, that under the 
new order of things, which is approaching in that State, this will not 
be the case, by many degrees. 

It has not been usual, as far as we know, to criticise judicial de- 
cisions in the manner we have now been doing; but we can not 
imagine, as we have already observed, why it should not be done, 
and we are inclined to think, that the unthankfulness and irksome- 
ness of the task is the main reason that it has hitherto remained un- 
attempted. A fair and candid discussion of the principles that are 
from time to time adjudged in our courts of justice, appears to us to 
be perfectly admissible, and we think it is calculated to do much 
good: for all courts must occasionally commit errors, and by 
pointing out these errors while they are recent, an opportunity is 
afforded of correcting them. But if they are suffered to pass un- 
noticed, the same false doctrines are reiterated again and again, 
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until at length they become inveterate, and are past all possibility 
of being putright. ‘The history of the common law contains many 
instances of this sort, of unintended perversion by judges, of some 
of its most important principles, through mistaken views and 
faliacious reasonings. There is a natural tendency in the juris- 
prudence of every country, by such means to become changed, 
and to lose its ancient character and features; and though these 
changes have been sometimes for the better, yet, for our own part, 
we are too well satisfied with the common law as it stands at 
present, to believe that there is much chance of its amelioration in 
this way; and we are therefore desirous to resist the tendency of 
which we speak, by every thing we can do; and we certainly can 
do nothing better for such a purpose, than to call the attention of 
the bar now and then, to the innovations which appear to be creep- 
ing in; and to endeavour, when we think there is danger, to alarm 
that characteristic attachment to this truly venerable and noble sys- 
tem, and that watchful jealousy of it, by which the profession has 
been so long, and we think so honourably distinguished. If the 
alarm turns out to be groundless, and this we are ready to grant 
may often be the case, no harm is done ; ad if it be just, many in- 
conveniences and much difficulty may be prevented. 

We have always been in the habit of regarding that system our- 
selves, with a sort of holy reverence: our admiration of it, and our 
affection for it, are almost without limits, and it is our pride and 
pleasure to cherish these feelings; for when we cast our eye 
abroad upon the world, and survey it, both as itis and as it has 
been, there is hardly any thing strikes us so forcibly as the wretch- 
ed misgovernment of the human race, in all ages and in all coun- 
tries, under every other code of law. Other systems have been wise 
and ingenious in theory ; but for plain sound sense, and real practi- 
cal wisdom and utility, for the true and permanent security of life, 
liberty and property, the great end of all law and government, 
and the great source of national prosperity, the common law sur- 
passes by vast odds, all the systems that were ever contrived ; and 
invariably, wherever its benignant infiuence has prevailed, men 
have always enjoyed the fullest measure of happiness of which their 
nature is capable. 

It is to the excellence of this system, that England owes her 
strength and greatness; and it is this which constitutes the chief 
value of all that we so highly prize in our own institutions. Let 
it be guarded then as the “apple of our eye’”’—let it be handed 
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down to posterity entire and uncorrupted ; let not “ one jot or tittle 
of it pass away.” — | 

As for all that portion of the common law, which embraces the 

great maxims of criminal jurisprudence, and consequently every 
thing that is most essential to liberty, the people of the United 
States seem as yet to, be sufficiently aware of its value, and suf- 
ficiently jealous of the least symptom of encroachment. But we 
think, that for the common law rules of property, we can perceive 
something of an habitual, though perhaps unconscious irreverence 
beginning to grow up in some of our courts, which we are afraid, if 
it be not seasonably repressed by the disapproving voice of the body 
of the profession, will by degrees extend itself to the whole system, 
and lead in the end to its utter prostration. It is our fervent 
prayer, that Heaven in its mercy may avert from us so dreadful a 
calamity ; the worst and most fatal, we firmly believe, next after 
the extinction of the Christian religion itself, that could possibly 
befall us. A foreign yoke may be broken in pieces; the traces of 
innovation may be soon obliterated ; and the waste of war, and fam- 
ine, and pestilence, may be repaired ; but if “the right hand” of 
our judges “shall forget its cunning,” if our tribunals of justice 
shall once lose the knowledge of the way of our ancestors, the 
mischief will be irretrievable ; we may be sure that the last hour of 
our liberty will be near at hand; and that the shade of our depart- 
ed republic will be soon driven to wander with those of Rome and 
Athens, in that melancholy region “ whence no traveller re- 
turns.” 

As long as this article is, and as much as it exceeds the limits 
which we originally proposed to ourselves when we commenced it, 
we cannot conclude it without a few words upon the merits of Mr. 
Johnson as a reporter. 

That this gentleman is entitled to no small credit for his industry ; 
that his book contains a great deal of very necessary and very use- 
ful information, nobody will deny. But we do not think it is by any 
means such a book, as the profession in the State of New-York 
have a right to require of a salaried reporter, and of one who enjoys 
a complete monopoly of his business. No man ever undertook re- 
porting, under more favourable circumstances than Mr. Johnson : 
for, independently of the emolument that must necessarily result 
from the absence of all competition, and which, added to the regu- 
lar stipend paid him by the State, must enable him to devote himself 
exclusively to this employment, Fg ought to operate as a great 
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stimulus to his exertions; he has free access to all the papers that 
are given to the court in every cause, and consequently has it in his 
power to obtain the fullest and most exact information. Without 
doubt, this is a very great advantage; and as it is one, the want of 
which has been severely felt by many of the best of the English 
reporters, it might reasonably be expected that the reports of Mr. 
Johnson should be equal to any thing we find in our libraries: but 
this is very far from being so; as any man tolerably familiar with 
the English reports, either of the present time, or of times past, may 
easily discover, and indeed can not avoid seeing, if not in every 
other page, at least in every other case this gentleman has publish- 
ed. We have neither time nor room, at present, to enter upon a 
critical examination of the whole series of volumes with which he 
has been loading our shelves for the last sixteen years. We shall 
perhaps be able to do the subject more ample justice on some fu- 
ture occasion ; but in the mean while, we shall have to content our- 
selves with shortly adverting to what we consider his capital fault, 
and that is the fault of reporting too much. We do not know that 
we have any sufficient reason to accuse him of direct book-making : 
we will not say that he has designedly swelled the bulk and num- 
ber of his volumes merely for the sake of gain ; but with all possible 
charity for his motives, and after making all due allowance for 
probable differences of opinion on such subjects, we think there is 
avery large proportion of the cases he has reported, that might 
just as well, and in truth much better, have been suppressed. The 
instances are frequent in which there is nothing new in the princi- 
ple of the decision ; and there are many other instances where the 
point determined, is of an entirely local, private, or transitory na- 
ture, and no way interesting or important to lawyers in general, 
either in the State of New-York, or elsewhere. 

The case of Whallen vs. Kauffman, vol. xix. p. 1. p: 97. is one of 
the first sort. ‘The marginal note is as follows: “ The defendant, 
after granting a tract of land described by metes and bounds, add- 
ed, ‘ containing by estimation 600 acres, and the same is hereby 
covenanted and warranted to contain at least 500 acres,’ and then 
covenanted generally that he was seised in fee simple, &c. and 
had full power to convey, &c. and for quiet enjoyment and against 
incumbrances, &c. and warranty. Held, that the general covenants 
in the deed were restrained by the special covenant.” It appears 
from the case, that the quantity of land fell short of 600, but ex- 
ceeded 500 acres: the action was brought for the value of the de- 
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frciency ; and the point deterniined was, that the covenant of the 
defendant for the quantity, did not extend to the 600, but was con- 
fined to the 500 acres. Now this was certainly a very plain affair ; 
and we believe that if the question had been stated to almost any 
lawyer for his opinion, before the case was decided, he would have 
said, without the smallest hesitation, that nothing could be clear- 
er. The very point was determined in Mann vs. Pearson 2 John. 
Rep. 37, and we should not have had any doubt about it, if it had 
never been determined at all. We believe that our readers will 
almost unanimously agree with us in thinking, that the case was 
not worth reporting; «nd yet Mr. Johnson has seen fit to take up 
twelve pages with it. Nine of these, by the way, consist of the 
opinion of the Court; and even admitting it to have been worth 
while to publish the case itself, we beg leave to ask why the report- 
er could not content himself with an abstract of this opinion? 
What was said by the Court may be very judicious, and pertinent, 
and it may have been very necessary; but surely there was no 
need of treasuring up every word of it with so much care, and at so 
much expense ; and we do not believe that the Judges have ever 
given Mr. Johnson any special instructions to set down in this te- 
dious way, and with all this really afflicting precision, every word 
that is uttered from the bench. 

Perhaps, however, we shall be told, that these opinions are drawn 
up and written out at length by the Judges themselves, and hand- 
ed to the reporter for publication, and that it is not for him to 
curtail them; but we do not see any reason why. Many things no 
doubt are said in these opinions, merely for the satisfaction of the 
parties in the cause, and their attornies and counsel. These the 
Court of course does not expect to be published; and it is one of 
the most essential part of the reporter’s business to sift them out, 
and separate them from the rest of the mass. It is his duty to 
see that we have nothing but what we really want, and can not 
well do without. To give us more than this, is not only putting the 
profession to an unreasonable and inconvenient expense, but what 
Is quite as bad, and to men of large practice a great deal worse, it 
is a most provoking trespass on their time. With whatever care 
reporters may exclude from their books all superfluous matter, it 
will still be a difficult thing for the most industrious lawyer, to 
keep pace with the progress of judicial decisions, in all the various 
departments of the law. The practice of that profession, espe- 
clally as it is conducted in this country, where all its branches, in- 
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stead of being kept distinct as they are in Europe, are blended and: 


confounded together, and where what is properly the duty of fow" 


or five persons, is frequently thrown upon a single individual, is 
one of the most arduous and exhausting occupations that men fol- 
low ; and to discharge all the trusts of an extensive business as they 
ought to be discharged, requires, in addition to a robust and vigor- 
ous frame, a degree of indefatigable perseverance, of inflexible res- 
olution, and immoveable patience, which few men possess. Now, 
when this is considered, and when it is considered moreover, how 
much lawyers have to read, in order to retain what they have learn- 
ed in their youth, and how much more, to enable themselves to 
hold way with the passing current of legal doctrines and opinions, 
which, without constant application, will very soon leave them far 
behind; and when, beside all this, it is further remembered, how 
very necessary it is, that an advocate should devote some portion 
of his time to the pursuit of literature, and to general reading, it 
must be acknowledged, that any useless addition to his hard task 
is absolutely cruel; it is making the burthen too grievous to be 
borne. Yet such an addition, is each superfluous page, and each: 
superfluous sentence, in a book of reports: for, in order to make 
sure that nothing escapes him, the reader is obliged to peruse every 
line and every word; unless, indeed, he happens, like Dr. Johnson, 
to be blessed with the rare faculty of swallowing a whole book at 
once, as a man bolts down his breakfast after a ride of twenty 
miles. | 

The case of Manahem vs. Gibbons, part I, p. 109, though it 
does not fill quite as much space as the one just referred to, is an- 
other of the same sort. The point determined in this case was, 
that an action for money had and received will not lie against two 
defendants without showing a joint contract, or that the two receiv- 
ed the money. And what lawyer requires to be informed of this? 

In the case of the Mechanics’ and Farmers’ Bank in the city of 
Albany vs. Stearns, part I. 115, one of the questions was, whether 
a juror, challenged to the favour, may be examined on his voir 
dire. Undoubtedly he may, and the law was so laid down by Lord 
Coke, two hundred years ago. It is evident enough indeed, from 
the reason of the thing; for, as a witness can be examined, on his 
voir dire, touching his interest, it would seem very strange if @ 
juror could not be examined in the same way. In the marginal 
note to this case, there are not lesss than five other principles 
equally new and important, and of just about as much difficulty as 
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this, very gravely and precisely stated. Now we must take the 
liberty ‘to ask, whether Mr. Johnson has been appointed reporter, 
merely that he may periodically dole -out to us law that is centuries 
old, and that he may be eternally prosing and dosing over princi- 
ples, with which every student is acquainted, and which, to.a man 
in practice, are just as “ familiar as his garter” ? We would gladly 
avoid saying any thing to wound that gentleman’s feelings, or 
check the fair sale and circulation of his volumes ; but we think he 
has long borne a great deal too hard upon the good nature of the 
profession ; and it is quite time, not merely to give him a hint on 
the subject, (for he had one or two of them thrown out to him pretty 
broadly in the debates of the late New-York convention, without 
seeming to mind them,) but to speak in good plain terms. The 
truth isythe mass of the profession in the State of New-York are 
beginning to be a good deal dissatisfied, and to grumble not a lit- 
tle, with the interminable spinning out of this set of reports, and 
to think it is incumbent on Mr. Johnson to take some pains to con- 
dense and curtail it. He has already reached his 19th volume, 
and: we think he ought not to have been at this time beyond his 
twelfth. We feel quite confident that the contents of the nineteen 
might with great ease, and without the smallest diminution of their 
value, be very comfortably compressed within twelve. 

The case of Ludlow vs. Hurd & Sewall, part I. p. 218, is another 
ease, which, though it was doubtless an interesting one to the par- 
ties and their counsel, it appears to us, 1s of no importance to the 
bar generally, and ought to have been omitted. ‘The question was 
purely a question of fact; it was nothing more than whether a cer- 
tain bill of sale or assignment of plate and furniture, made by an 
insolvent in New-York, to his mother-in-law, who claimed to have 
lent him her notes, was in fraud of creditors, or was made bona 
fide to indemnify the mother-in-law against these responsibilities. 


Now what point of law does this involve ? Why was not the ques-- 


tion settled by the jury? What ground was there for making a 


case P? The counsel who managed the cause, it seems, saw fit to 


substitute the Court in the place of the jury, and to refer the whole 


matter to the Judges. It was certainly very condescending of 


them to take upon themselves the functions of the jury, but we do 
not think this was any reason why the case should be reported. 
Lathrop vs. Allen, part 2. p. 229, might also have been left out. 
it was a writ of error on a judgment of a Court of Common Pleas, 
rendered on the return of a writ of inquiry in an action brought by 
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a supervisor. against a collector, for not paying over money collect- 
ed under the tax laws. In assessing the damages, the jury omit- 
ted to deduct from the amount of monies collected, the fees of col- 
lection, and returned an inquisition for the whole sum which came 
to the collector’s hand. On this ground the judgment was revrsed, 
and no doubt rightly ; but why report it? Mr. Johnson might as 
well have told us a nursery tale, or printed one of Anacreon’s Odes 
or Tom Moore’s songs ; in either of which, we should at least have 
found some amusement, and possibly some instruction; but in 
this case there is neither. 

The Overseers of the Poor of the town of Pompey vs. the Over- 
seers of the Poor of the town of Laurens, part 3. p. 238, deserves 
our notice for another purpose, viz. to inquire why the reporter 
does not tell us, in his settlement cases, how the points arise? 
We believe it is almost an invariable practice with Mr. Johnson, in 
reporting cases of this sort, to content himself with informing us 
‘‘ that it was admitted before the sessions,” or that “ it appeared in 
evidence,” that such, and such, and such were the facts. But he 
does not say how these “ admissions” and “ things that appeared” 
were made known to the Court above; whether upon a case made 
by the sessions, or stated in the sessions’ order, or agreed on by 
the parties. In the English settlement cases, this always appears, 
as will be seen by looking into Burrow and Caldicott, or Nolan’s 
Poor Laws, or any other English work on this subject. Now we 
have often felt a curiosity to know, and indeed we recently had oc- 
casion to inquire, whether the New-York Court of General Ses- 
sions pursue in appeal causes, the practice followed by these tribu- 
nals in England, viz. that of stating the material facts of the case, 
in the order made concerning it; or whether their orders are en- 
tered generally, to quash or confirm the proceedings of the court 
or jurisdiction from whence the appeal is made. For this purpose 
we turned to Mr. Johnson’s book, not doubting that we should find 
out there; but we might as well have consulted an almanack or a 
book of necromancy. Now Mr. Johnson must certainly know, or 
at any rate may know if he pleases, how this is, from the papers to 
which he has access, and from which his reports are made up ; and 
we really wish he would let.us know too. The precise mode in 
which a point comes up, is often as important as the point itself, 
and it ought always to be stated. 

Underwood vs. Stuyversant, part II, p. 181, is also a case which 
we think occupies more room than it ts worth. The question was 
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merely a local one, relating to the city of New-York, and the 
powers of its corporation, in opening and shufting up streets. 
This may be a subject of interest, and we have no doubt it is td the 
large landholders of that city, and to the swarm of street commis- 
sioners, Surveyors, contractors, cartmen, pavers, well-diggers, and 
pump-makers, &c. that fatten upon the plunder of assessments : 
but we will undertake to say, that there are not above two or three 
lawyers in the State, beside the corporation counsel and attorney, 
who care a button about the matter. 

It would be a very easy thing to swell this list of unnecessary 
cases, but the task would be very disagreeable and very irksome ; 
and as we think we have already cited instances enough to make 
good what we have advanced, and to bear us out in our strictures 
on Mr. Johnson; we will now take our leave of him for the pres- 
ent, with expressing a hope, that in future, he will serve us up 
nothing but what is really necessary, and that, in a very plain, 
short way, presenting only the pith and marrow of his cases, and 
leaving out all those supernumerary pages, which merely occupy 
space. Mr. Johnson will perhaps think, that as he has not been 
the first to transgress in the way we complain of, either on this, or 
on the other side of the Atlantic, it is rather hard that his reports 
alone should be singled out for the subject of our animadversions. 
Undoubtedly we might point out in English books of reports, a 
considerable number of needless cases ; and in most of the volumes 
of Mr. Johnson’s American brethren, the list is still greater than in 
his. But the rage for reporting is really getting to be a mania, es- 
pecially in this country, and threatens to nundate us with books. 
It will by and by be the work of a life time to learn even the names 
of all the reporters; and unless these gentlemen hold their hands, 
the paths of the law will be completely blocked up with the con- 
stant accumulation of these enormous masses of type and paper 
and binding, which they are so busily employed in placing before 
us to direct our steps, and to which we think it is full likely some 
future generation, in the height of their vexation and despair, may 
be tempted to apply the torch of Omar, and burn their way 
through it. 

We have thought a long time, that something ought to be said 
or done on this subject, and we have long wished for an opportuni- 
ty to admonish this prolific class of writers, whose fecundity ex- 
ceeds even that of the great wonder of our age, the unknown au- 
thor of the Waverly Novels; that they are pursuing their vocation 
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with rather too much eagerness, and to let them know that a very | 
large proportion of their readers begin te think their patience is 
abused, their time wantonly trespassed on, and their pockets, if not 
exactly picked, at any rate most unwarrantably taxed. Such an 
opportunity this Journal has afforded us; and as it was necessary to 
begin some where, and as Mr. Johnson stands first among our 
American reporters, we thought we might as well commence with 
him. Whether we shall drop him here, or go back to the com- 
mencement of his series, and review his past works, or follow him 
onward in his future labours; or whether we shall take up the pub- 
lications of some of his brethren, we have not yet made up our 
minds; but that there are books of reports issued annually from 
the press in this country, and of considerable credit too, that merit 
much severer criticism than the volumes of Mr. Johnson, is certain; 
and perhaps we shall feel it incumbent on us, if we pursue this sub- 


ject any further, to examine them next. Of this, however, we shall 
consider hereafter. 


MR. STEVENSON’S RESOLUTION. 


Resolution of Mr. Stevenson, of Virginia, for the repeal of the 
twenty-fifth section of the Judiciary Act of the United States. 


D URING the last session of Congress, the following Reso- 
iution was introduced into the House of Representatives, by Mr. 
Stevenson, of Virginia :— 

“ Resolved, That the committee on the Judiciary be instructed 
to inquire into the expediency of repealing the twenty-fifth section 
of the Judiciary Act of the United States.’’* 


* The following is the section alluded to: 
“Sec. xxv. A final judgment or decree in any suit, in the highest 


court of law or equity of a State in which a decision in the suit could 


be had, where is drawn in question the validity of a treaty or statute of, 
or an authority exercised under the United States, and the decision 1s 
against their validity ; or where is drawn in question the validity of a 
statute of, or an authority exercised under any State, on the ground of 
their being repuguant to the Constitution, treaties or laws of the United 
States, and the decision is in favour of such their validity, or where is 
drawn in question the construction of any clause of the Constitution, 
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‘The considerationef this resolution was immediately, on motion 
ef Mr. Stevenson himself, postponed to the next session. 

From this deliberate and solemn approach to the subject, it may 
very fairly be concluded, that upon this resolution, the last des- 
perate struggle of the new school of Virginia jurists, against this 
branch of the jurisdiction of the Supreme Court of the United 
States, is intended to be made; that all their zeal and ingenuity 
will be applied to strip that Court of its appellate jurisdiction over 
the State Courts, in “cases, in law or equity, arising under the 
“ Constitution and laws of the United States, and under treaties 
“made or which shall be made under -their authority ;” a jurisdic- 
tion which that Court has from the adoption of the Constitution 
been supposed to possess, and which from that-period to the 
present it has constantly exercised. What this resolution may 
lead to, it isnot easy to tell: but we should not be surprised if it 
produced a long debate. More than that, we do not apprehend at 
present. Not that we would insinuate that this resolution is not 
worthy of attention. It is assuredly a curious and interesting sub- 
ject. However forlorn the hope of its supporters, they are not 
contemptible, either from their numbers, for they are ‘legion’ 
their local habitation, fer they are Virginians; or their names, for 
they are among the great legal and political names of their own 
State. As to this controversy in itself, it is indeed an “ airy nothing.” 
But it isan “airy nothing” that has become a watchword for a con- 
siderable party in Virginia. We are therefore disposed to bestew on 


or of a treaty, or statute of, or commission held under the United States, 
and the decision ts against the title, right, privilege or exemption spe- 
cially set up or claimed by either party, under such clause of the said 
Constitution, treaty, statute or commission, may be re-examined and 
reversed or affirmed in the Supreme Court of the United States upon 
a writ of error, the citation being signed by the Chief Justice or Judge 
or Chancellor of the Court, rendering or passing the judgment or de- 
cree complained of, or by a Justice of the Supreme Court of the United 
States, in the same manner and under the same regulations, and the 
writ shall have the same effect, as if the judgment or decree complained 
of had been rendered or passed in a Circuit Court; and proceeding 
upon the reversal shall also be the same, except that the Supreme 
Court, instead of remanding the cause for a final decision as before pro- 
vided, may, at their discretion, if the cause shall have been once remand- 
ed before, proceed to a final decision of the same, and award execu- 
tion. But no other error shall be assigned or regarded as a ground of 
reversal in any such case as aforesaid, than such as appears on the face 
of the record, and immediately respects the before mentioned questions 
of the validity or construction of the said Constitution, treaties, stat- 
utes, Commissions, or authorities in dispute.” 
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this resolution, all the grave consideration that it may so rightfully 
claim. The mover doubtless had its consideration postponed to the 
next session, with a view of inviting attention to it out of Congress, 
as well asin; and in the mean time, therefore, we beg leave most 
respectfully to tender him the benefit of a few desultory observa- 
tions upon it. 

It is impossible to view the progress of this attack of the jurists 
and Courts of Virginia, upon the branch alluded tc, of the juris- 
diction of the Supreme Court, witheut serious coneern. The first 
geheral impression derived from it, is, that this question is agitated 
by a new-fangled sect, who have devised a novel and peculiar sys- 
tem of constitutional exposition: a system which does not seem 
to be confined to this question, but to extend itself to every branclt 
and clause of the Constitution, which define the powers of the gen- 
eral government. It is a sect, that after the very considerable lapse 
of time since the Constitution has been in operation, claims to have 
just discovered a new key to some of its most important provisions. 
This is the reflection that most naturally suggests itself, upon a 
general glance at this controversy. It is calculated to give us just 
cause of jealousy towards these new doctrines and notions, and 
compel us to view them with the greatest suspicion. They come 
into existence under such circumstances, with a legal attainder up- 
on them. They are to reverse the soundest and most important 
principles, to remove some of the great landmarks of construction, 
that must guide in all laws and constitutions, before they can even 
be heard. What must be the effect of entertaining such discus- 
sions as this resolution is intended to provoke, is most obvious. 
It tends directly to unsettle the construction of the most important 
parts of the Constitution, and to put every thing afloat ; to make 
the construction of the great national compact a business of sects 
and parties and factions, without number and without period; to 
produce as many constitutional sects and notions as there exist re- 
ligious creeds and phantasies ; and finally, to create as fierce and 
irreconcileable dissensions between them. One need not trace the 
effect further. We have come, when arrived at this point, to a 
fountain of all sorts of political mischief and discord. The con- 
summation would depend on the activity and skill with which the 
opportunities were improved by faction and ambition. 

This is no more than the true general aspect of this controversy 
watrants us in saying. What is it, in fact, that this new sect now 
demands? It asks for the repeal of a section of the Judiciary Act. 
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passed at the very moment when the Constitution went into opera- 
tion; when the lawyers and statesmen who acted under it, were not 
less jealous of every thing affecting ‘ State rights,’ than the present 
luminaries of Virginia, and (without offence be it spoken) not less 
able to discern when they were invaded: It asks for the repeal of 
a most important part of that act, because it violates the Constitu- 
tion of the United States, and infringes ‘ State rights’! It asks for 
the repeal of a law, as unconstitutional, that has been daily prac- 
tised under, from the origin of the government to this hour, and 
which, until the case of Martin vs. Hunter’s Lessee, in 1816, was 
never questioned ; which was then, and again in 1821, in the case 
of Cohens vs. Virginia, solemnly decided, by an unanimous Court, 
to be constitutional. The object of the present movement, then, is 
no less than to subvert, as unconstitutional, a jurisdiction defined, 
and a law passed by a Congress, to a considerable extent, compo- 
sed of the very fathers of the Constitution; sanctioned by a daily 
usage; unquestioned till this new sect arose, and then twice sol- 
emnly decided by the unanimous voice of the Supreme Court to 
be clearly constitutional! This is bold indeed. Surely, to attack 
a jurisdiction and a law, standing on such a basis, is nothing less 
than assailing the Constitution itself, After the matter has been 
thus settled, it is too late for these new discoveries ; and their au- 
thors must really take their own infallibility for granted, to at- 
tempt to press them upon us. 

The question which this resolution proposes to revive, has indeed 
been settled so long, so clearly, in such a variety of ways, that we 
seem by our own statement of it to have almost forbidden ourselves 
this discussion. With respect therefore to the merits and grounds 
of the decisions of the Supreme Court, above alluded to, we shall 
as much as possible decline entering into any argument. We feel, 
without affectation, that after the consideration the question there 
received, it does not become us: and we shall advert to them 
chiefly for the purpose of exhibiting a full view of the points in 
controversy, and of the nature of the arguments. If this question, 
as a judicial one, is not now irrevocably settled, no question that 
has arisen or may arise in future under’the Constitution, ever can 
be settled: and we have nothing to expect hereafter but perpetual 
fluctuation. Of this, the supporters of this resolution must be per- 
fectly aware : at least, it is conceded by the resolution itself. They 
no longer seek to agitate the question in the Supreme Court; they 
are not ignorant that by every rule and principle of judicial decision, 
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they are precluded from disturbing before that tribunal, a construc-. 
tion thus established. By attempting a repeal of this section of the 
judiciary act, they acknowledge that no door is left open to them 
in the judicatories of the country. Then they are confessedly seek- 
ing toreverse, by a simple legislative act, the established construction 
put upon the constitution by the constitutional tribunals; a construc- 
tion put upon it originally by the legislature itself: to strip an in- 
dependent branch of the government of an authority and jurisdic- 
tion enjoyed ever since its origin: and this, by the interposition of 
a co-ordinate department. It is on these and on the other extraor- 
dinary features of this resolution, that we desire to state freely our 
views and reflections. We have net the absurd presumption to 
suppose, that we can fortify the judicial decisions that have taken 
place, by any new arguments: but we shall at least have the satis- 
faction of refleeting, that no remarks of ours can impair the force 
or obscure the clearness of the reasoning in those decisions. 

The case of Martin vs. Hunter’s Lessee, is the first case in which 
the question of the constitutionality of this. appellate jurisdiction 
from the State Courts, was presented to the Supreme Court of the 
United States. 1 Wheat. Rep. 304. 

¢ This was a writ of error to the Court of Appeals, of the State 
of Virginia, founded upon the refusal of that Court to obey the 
mandate of this Court, requiring the judgment, rendered in this 
same cause, at February term, 1813, to be carried into due exe- 
cution. The following is the judgment of the Court of Appeals, 
rendered on the mandate.’ “ The Court is unanimously of opin- 
“ jon, that the appellate power of the Supreme Court of the United 
‘¢ States does not cxtend to this Court, under a sound construction 
“of the Constitution of the United States; that so much of the 
“25th section of the Act of Congress, to establish the Judicial 
“‘ Courts of the United States, as extends the appellate jurisdiction 
“‘of the Supreme Court to this Court, is not in pursuance of the 
“ Constitution of the United States: That the writ of error in this 
¢¢ cause, was improvidently allowed under the authority of that act: 
‘“‘ that the proceedings thereon in the Supreme Court, were coram 
“< non judice, in relation to this Court; and that obedience to its 
‘¢ mandate be deelined by the Court.” 

We are almost constrained to pause in this place, and to ex- 
amine how far this judgment of the Court of Appeals falls short of 
an act of civil and judicial, rebellion. We shall take occasion, in 
the course of our observations, to consider how far a State Court is 
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justified in resisting the mandate of the Supreme Court of the 
United States, on the ground assumed by the Court of Appeals, or, 
on, similar constitutional grounds, to resist the execution of its 
judgments. At present, we proceed with a brief statement of so 
much of the case cited, as is necessary for our purpose. 

‘The original suit was an action of ejectment brought by the de- 
fendant in error in one of the State Courts of Virginia. A question 
arose in it, involving the construction of the treaties of 1783 and 
1794. The facts in the case were settled iu the form of a case, 
to be considered as a special verdict ; and the Court gave judgment, 
(24th of April, 1794,) in favour of the defendant in ejectment. 
From that judgment the plaintiff in ejectment, (defendant in error 
in the Supreme Court,) appealed to the Court of Appeals, being 
the highest court of law of Virginia. At April term, 1810, the 
Court of Appeals reversed the judgment of the inferior Court, and 
thereupon the cause was removed to the Supreme Court of the 
United States.’ 

‘Upon the state of facts presented in the case agreed on, the judg- 
ment of the Court of Appeals was reversed by the Supreme Court, 
at February term, 1813, and thereupon the mandate above men- 
tioned was issued to the Court of Appeals, which being disobeyed, 
the cause was again brought, in this manner, before the Supreme 
Court.’ 

There were several questions presented to the Court, in the ar- 
gument of this case, which for our purposes it is not necessary to 
notice. The only point which we are to notice, and which seems 
to have been elaborately argued, was the great question of the 
constitutionality of the 25th section of the Judiciary Act. 

The arguments of the counsel upon this point are very briefly 
and summarily reported. The counsel for the plaintiffs in error 
rested the jurisdiction of the Court on grounds which, if in point of 
fact, correct, ought by every principle to have precluded debate. 
It does not appear that their correctness in point of fact, was then 
or has ever since been questioned. We distinctly insist that they 
are susceptible of no other answer than a bare denial as matters of 
fact. If true, they are conclusive, and ought not to be drawn into 
question before any constitutional tribunal. | 

Those grounds were, 1. ‘ Contemporaneous construction.”— 
This is a simple matter of fact, and to be ascertained as all facts 
are, by evidence. If not impeachable as a fact, how is it to be an- 
swered as an argument? We have arrived at an age of improve- 
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ment, indeed, if this most forcible, most valid and venerable con- 
temporaneous exposition, is to pass for nothing against the inven- 
tions of a new sect of yesterday. If this construction wants any. of 
the qualities of a legitimate contemporaneous exposition, let them 
be pointed out, and we will abandon the ‘argument derived from 
it: We can yield that argument, strong and unanswerable as it is, 
with perfect security. But we must claim the full force of it, until 
some future chronicler of this school, as ingenious in facts, as its 
jurists are in principles, shall have discovered that the historical 
record of our country has been falsified in this particular. 

2. ‘The uniform practice since the Constitution was adopted.’ 
This is also to be denied as a fact, or it is susceptible of no answer. 
It could not be seriously argued, that a construction which stood 
on this ground only, of uniform, unquestioned practice, ever since 
the origin of the government, should be disturbed by a judicial de- 
cision, much less by a mere legislative act, as this resolve proposes. 
What more dangerous principle could be admitted into our govern- 
ment, than that so long a practical construction of the Constitution 
could be changed so lightly and rashly as this? to be varied with 
the ever-changing passions and views and interests of an ever- 
changing legistature?’ We had supposed that our Constitution 
stood on a basis more firm and durable than the opinions of a 
majority of any and every Congress that might attempt to revise 
the constructions it has received ever since it came into existence. 
We will not in this place dwell on the considerations which forbid 
so unheard of a course: in another place we shall attempt to pre- 
sent them. 

3. § The authority of all the popular writers of thatday.’ How 
much weight this is entitled to, depends not so much on the reputa- 
tation of those writers, or the weight their separate opinions may 
deserve, but on the evidence they furnish of what was the contem- 
poraneous exposition of all. It is proved by these, that both the 
friends and enemies of the new Constitution at that day agreed that 
this appellate jurisdiction of the Supreme Court over the judgments 
of the State Courts, was conferred and intended to be conferred, by 
the terms of the Constitution. The question, then, if this be cor- 
rect, would seem to have been reduced to this; whether the fra- 
mers of that instrument who thus intended, have used apt and 
sufficient words for that purpose; or whether the words made 
use of, were so unapt, and so repugnant to the acknowledged 
intention, that they were to be rejected, after the long practical 
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construction that had been given to thein. To this question the 
learned Judge who delivered the opinion of the Court, gave the 
most ample consideration, when he examined the language em- 
ployed in the Constitution. “ The appellate power,” says he, “ is 
not limited by the terms of the third article to any particular Courts. 
The words are : ‘ the judicial power (which includes appellate pow- 
er) shall extend to all cases, &c.’ and ‘in all other cases before 
mentioned, the Supreme Court shall have appellate jurisdiction.’ It 
is the case then, and not the Court, that gives the jurisdiction. If 
the judicial power extend to the case, it will be in vain to search in 
the letter of the Constitution for any qualification as to the tribunal 
where it depends. It is incumbent, then, upon those who assert 
such a qualification, to show its existence by necessary implication. 
If the text be clear and distinct, no restriction upon its plain and 
obvious import ought to be admitted, unless the influence be irre- 
sistible.” 1 Wheat. Rep. 338, 9. 

This construction, and the principles on which it is grounded, 
are then argued at large in the opinion of the learned Judge. To 
that we must beg leave to refer the reader. How human under- 
standings can require, or receive any thing more conclusive, than 
the minute exposition there contained, we are at a loss to con- 
ceive. Perhaps, it would better become us to refer to that once 
for all, as an answer to all the objections that are urged against 
this appellate jurisdiction ; but we cannot resist the temptation, to 
examine for a few moments, in our own way, the chief arguments 
of the counsel on the other side, upon this point. Of the brief 
abstract of Mr. Tucker’s argument on this point, given by the re- 
porter, we will extract all that is material, in his own words : 

“2. Is the judiciary act constitutional? This Court undoubtedly 
“has all the incidental powers necessary to carry into effect, the 
“powers expressly given by the Constitution. But this can not 
“extend to the exercise of any power inconsistent with the whole 
“* genius, spirit and tenor of the Constitution. Neither the prac- 
“‘ tice and acquiescence under it, nor contemporaneous expositions, 
“ean apply, because they are contradictory.” “ State Courts 
“ have refused to execute the penal laws of the United States, and 
“the Court of Appeals ground themselves on the resolutions of 
“the Virginia legislature in 1798: but this Court will disregard 
“‘ these controversial political party works.” “'The State Courts 
“ are bound by treaties, as a part of the supreme law of the land, 
“‘ and they must construe them in order to obey them.” p. 314—5. 
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On the different points presented by these extracts, we shalt 
ynake only a very few observations. 

In the first place, as to the argument that such an appellate 
jurisdiction over State Courts, is “inconsistent with the whole 
genius, spirit, and tenor of the Constitution.” If we are so fortu- 
nate as to comprehend this argument, it is meant to be asserted by 
it, that it isa sacred and inviolable principle of the Constitution, 
that no authorities of the national government should, in any in- 
stance, act upon any authority of a State government: that it is 
upon individuals only that they can operate ; and that somewhere 
or other in the Constitution this great beacon of construction is 
set up. Now if any such sacred and inviolable principle is to be 
found, there is force in this language about the ‘ genius and spirit 
and tenor of the Constitution.’ But where is the principle to 
be found? Certainly no such idea is expressed in the Consti- 
tution. Then whence is it to be inferred? from. its provis- 
ions taken together? that is, from its general aspect? This 
would be well enough: but before you can ascertain what the 
‘genius and spirit and tenor of the Constitution” are, we would 
humbly suggest, whether it is not necessary, in some degree, to as- 
certain what is the “ genius and spirit and tenor” of each particu- 
lar provision. In a word, we hold that it is in this way that we are 
to ascertain them, and not to make up beforehand, a fanciful “ ge- 
nius and spirit and tenor” of the Constitution in general, and thence 
deduce the “ genins and spirit and tenor” of particular clauses and 
particular terms. Most unquestionably, all parts of the Constitu- 
tion, relating to the same subject matter, are to be taken together 
in construing them: and if there is any part of it, relative to the 
judicial power, which in any shape negatives the idea of this appel- 
late jurisdiction, let us be pointed to it, and we will not only cheer- 
fully surrender this jurisdiction, but most heartily thank any disci- 
ple of the new sect for enlightening us upon the subject. 

If, therefore, it is necessary to ascertain the true construction of 
the particular parts of the Constitution, in order to ascertain the 
true “genius and spirit” of the whole, we beg leave to inquire how 
itis to be determined, whether the “ genius, spirit and tenor” of 
the Constitution, contradict this appellate jurisdiction, except by 
considering the clause which is relied on as conferring it; by in- 
vestigating its true intent and meaning, if not sufficiently plain and 
explicit, by the usual and unvarying rules of interpretation? It 
would be most anomalous and absurd, that the plain and express 
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ierms of our Constitution should yield to a vague and fanciful hy- 
pothesis of the “ genius and spirit and tenor” of the whole system. 
No: we pay the same deference to the “ genius and spirit” of our 
‘Constitution, in all its provisions, when we attempt to put a con- 
struction upon them, that the gentlemen do, who belong to the 
new school of “ Construction Construed.” But what is the “ genius 
and spirit and tenor” of the Constitution here, we will not derive 
from any body’s fancy or system, but from that clause of the Con- 
stitution which creates the jurisdiction of the Supreme Court over 
cases arising under the Constitution and treatises, &c. We seek for 
the plain and manifest intent of that clause, upon the face of the 
instrument. If to ascertain that, it is’ necessary to resort to the 
rules of construction, we inquire, what were the inconveniences 
that induced the creation of such a jurisdiction? and whether the 
wisdom of the sages who vested it in this tribunal, have confined 
their remedy to a part of those inconveniences, or extended it to 
all? It is from a full and enlarged view of that part of the Consti- 
tution, which confers the jurisdiction over the cases in question, 
that we are to derive its true “genius, spirit and tenor,” in this re- 
spect. Since we have entered so far into this subject, we will in 
this place bestow a few further and more particular reflections up- 
on it. 

That the judicial department of the government of the United 
States was established in the greatest wisdom ; that it is indispensa- 
ble to the existence of the government, none at this day are found 
to deny. It is admitted too, on all hands, that the cases, over 
which its jurisdiction was extended, were defined upon the sound- 
est views that could be formed of the operation of the new Con- 
stitution. Experience has verified the results of their political 
sagacity, who conceived that this jurisdiction was necessary to the 
free movement of the great machinery of the government. But 
those sages were very little disposed to extend the jurisdiction of 
the national judiciary beyond the limits necessary for securing that 
great object, and protecting the rights and interests acquired under 
its laws and treaties. Every body knows that the prevailing jeal- 
ousy, at that period, was, of the extent of every power of the 
general government. But the deplorable consequences to re- 
sult from leaving questions arising under the Constitution and 
laws and treaties of thé United States, to the adjudication of an in- 
definite member of disconnected anil independent tribunals, over- 
came even that jealousy, ~ the wisdom of great minds for once 

3 








226 MR. STEVENSON’S RESOLUTION. 


prevailed. A national tribunal was erected, as a dernier resort in all 
those cases. We are unable in this to discover any thing of a 
genius and spirit repugnant to the appellate jurisdiction in ques- 
tion. The words of the Constitution embrace all cases; the rea- 
son of the provision, collect it in what way you will, embraces all 
cases, without distinction of courts; and from these we deduce the 
“ genius and spirit and tenor” of the Constitution in this respect. 
The idea is gratuitous and fanciful altogether, that the Constitu- 
tion has manifested any reluctance, any delicacy, in this particular, 
with regard to national, operating upon State authorities. It is 
not to be found in any part of the Constitution. The National ex- ' 
ecutive acts, as in case of calling out the militia, and is obliged 
to act directly on the State executive. The National legislature 
acts directly ina revisory manner, on the State legislatures, with 
regard to their legislation on certain subjects of national concern. 
Then whence is this argument drawn, of the repugnance of this 
appellate jurisdiction to the “ genius and spirit and tenor of the 
Constitution” ? But this topic is treated of so fully and conclusive- 
ly, in the opinion of the Court, that we prefer to avail ourselves of 
that in this place. : 

“It has been argued,” say the Court, “ that such an appellate 
“ jurisdiction over State Courts is inconsistent with the genius of our 
“ government and the spirit of the Constitution: That the latter 
‘“‘ was never designed to act upon State sovereignties, but only upon 
“the people; and that if the power exists, it will materially impair 
“the sovereignty of the States and the independence of their 
“ Courts. We can not yield to the force of this reasoning: it as- 
‘ sumes principles which we can not admit, and draws conclusions 
*¢ to which we do not yield our assent.” 

“Tt isa mistake that the Constitution was not designed to ope- 
*‘ rate upon States, in their corporate capacities. It is crowded with 
“ provisions which restrain or annul the sovereignty of States in 
“ some of the highest branches of their prerogatives. The tenth 
“ section of the first article contains a long list of disabilities and pro- 
‘‘ hibitions imposed upon the States. Surely, when such essential 
“ portions of State sovereignty are taken away or prohibited to be 
*“ exercised, it can not be correctly asserted that the Constitution 
** does not act upon the States. The language of the Constitution 
*¢ is also imperative upon the States as to the performance of many 
“duties. It is imperative upon the State legislatures, to make laws 
“ prescribing the time, places and manner of holding elections for 
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% Senators and Representatives, and for electors of President and 
“ Vice-President. And in these, as well as some other cases, Con- 
« eress have a right to revise, amend, or supersede the laws which 
“may be passed by State legislatures. When, therefore, the States 
“ are stripped of some of the highest attributes of sovereignty, and 
“the same are given to the United States; when the legislatures of 
“the States are in some respects under the control of Congress, and 
“in every case, are, under the Constitution, bound by the para- 
“mount authority of the United States; it is certainly difficult to 
“ support the argument that the appellate power over decisions of 
* State Courts is contrary to the genius of our institutions. The 
“ Courts of the United States can, without question, revise the pro- 
“ ceedings of the executive and legislative authorities of the States, 
“and if they are found to be contrary to the Constitution, may de- 
‘¢ clare them to be of no legal validity. Surely the exercise of the 
“ same right over judicial tribunals is not a higher or more danger- 
‘ous act of sovereign power.” 1 Wheat. Rep. 344. 

Thus much as to the argument drawn from the “ genius” of the 
Constitution. Much less attention we should have been inclin- 
ed to bestow on it, if we had been governed by our own ideas of 
its difficulty or importance. But we have considered it as the great 
source of this new system of doctrines; and the place it occupies 
in that, is its only claim to particular attention. It is very obvi- 
ous, that if we bring such preconceived notions to the construc- 
tion of the Constitution, forming our ideas of what it is, by the 
standard of some visionary theory previously embraced, we shall 
create an entirely new Constitution. But it is to these vague and 
general preconceptions of the “genius and spirit” of the Consti- 
tution, that we hold ourselves indebted for every question that has 
been raised by the jurists of the new school of “ Construction Con- 
“strued, and Constitution Vindicated.” This they avow: they 
make it their most conspicuous topic of argumentation ; and in all, 
even their most subtile disquisitions, the “ genius of the Constitu- 
tion” is continually uppermost. A slight reference to the Consti- 
tution itself, dispels its whole magic. 

2. It was also contended by the counsel, that “neither the prac- 
“tice nor acquiescence under it, nor contemporaneous expositions, 
“could apply, because they are contradictory.” 

This is meeting the argument fairly and on the true ground. It 
is considering it, what it can only be, as a simple matter of fact. 
This is the only answer to be made te the practical construction 
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and the contemporaneous exposition. How then stands the fact? 
{s it denied that this appellate jurisdiction had been uniformly ex- 
ercised by the Supreme Court, or that it had never been question- 
ed in that Court, until the very moment when the counsel were 
speaking? Oh! no: on this there was. no controversy: Then 
where is this contradiction to be found? In the records of what 
Court? In the archives of what legislature? No such thing is re- 
lied on. But this.is the argument: that “State Courts have re- 
*¢ fused to execute the penal laws of the United States.” What 
this has to do with the appellate jurisdiction under consideration, 
we have tried in vain to.discern. It isa distinct and independent 
question. If it be admitted that the State Courts can not lawfully 
take cognizance of a case arising under a penal law of the United 
States ; that Congress can not confer such a jurisdiction on them ; 
we do not see how this affects the appellate jurisdiction of the Su- 
preme Court, in cases of which it is conceded on all sides, the 
State Courts may entertain jurisdiction. If a law should be pass- 
ed by Congress, authorizing a State tribunal to take cognizance of 
cases of admiralty and maritime jurisdiction, and the State Court 
should decline, as it indisputably must, to execute the law; could it, 
by such refusal, deny all appellate jurisdiction of the Supreme 
Court over it? This is the absurdity, however, that we must di- 
gest, before we can contend that a refusal of a State Court to exe- 
cute the penal laws ef the United States, is a contradiction of the 
uniform practical construction of this section of the Judiciary Act. 
The jurisdiction of the Courts of the United States, is as much ex- 
clusive in penal. cases as in the other, as might easily be shown, 
and on this ground only have the State Courts declined to execute 
the penal laws of the United States. 

The argument, then, derived from the uniform. practical con- 
struction, remains untouched. Let us.see how stands that of ‘ con- 
temporaneous exposition.’ 

That the Constitution was interpreted, at the period of its adop- 
tion, to confer this appellate jurisdiction over the judgments of 
State Courts; that it was a point agreed by both its friends and en- 
emies, is not questioned. Upon this unquestioned construction, the 
twenty-fifth section of the Judiciary Act was founded. It is difii- 
cult to conceive how the force of this contemporaneous exposition 
is to be resisted. It was indeed faintly urged that this contempo- 
raneous interpretation was questioned in 1798, by the legislature 
of Virginia. It was said that “that the Court of Appeals ground- 
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ed themselves upon the Virginia resolutions of 1798.” But at the- 
same time, it is agreed by the counsel, that the Court ought to “ dis- 
regard these controversial political party works.” We do not de- 
sire, however, to take any thing by this concession ; for there is not, 
inthe memorable resolutions referred to, one word about this appel- 
late jurisdiction. It was not questioned at that period: yet if the 
Court of Appeals have found any general principle there, from 
which they have fairly and correctly deduced their conclusion, we 
will appeal to their own good sense, to say, whether we are to as- 


sent, implicitly, to all the doctrines maintained by the legislature of’ 


Virginia, in 1798; any more than to those they may have main- 
tained in 1822, or any intervening year. But we are not to 
be understood as admitting that there is any principle in those res- 
olutions to warrant the doctrine of the Court of Appeals. We be-. 
lieve they have pushed some of the arguments contained in that 


celebrated paper, beyond their true meaning and the intention of 


ts authors. 

In the report of Mr. Dexter’s argument, against the jurisdiction, 
there is one ground stated, which is worthy of particular notice. 
He argued, “ that it was agreed that the judicial powers granted 


“ by the Constitution, are exclusive, or exclusive in the election of 


“ Congress; but that no appellate jurisdiction was given over the 
“¢ judgments of State Courts, if they were permitted by Congress to 
“entertain cases of the latter description :’—“ that these suits 
‘¢ might be removed from the State Courts, as are suits commenc- 
“ ed by foreigners and citizens of different States, in the first in- 
“stance ; or in the moment that any question touching a treaty 
“‘ arose, instead of being brought up by the offensive mode of a 
“ writ of error, directed to a Court which is as supreme in its. 
*“ appropriate sphere, as this Court.” We shall not omit an exami- 
nation of this idea. When we come to consider the case of Cohens 
vs. Virginia, we shall particularly notice this doctrine. 

We have thought ourselves at liberty to dwell more fully upor 
these topics of ‘ practical construction’ and ‘ contemporaneous ex- 
position,’ because, though relied on by the Court in this case, as 
placing the question beyond controversy, they did not make them 
the subject of particular comment. “The Court expressed itself 
upon them as follows : 

“ Strong as this conclusion (in favour of the appellate jurisdic- 
*‘ tion) stands upon the general language of the Constitution, it may 
“ still derive support from other sources. It is an historical fact, that 
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‘¢ this exposition of the Constitution, extending its appellate power 
“ to State Courts, was, previous to its adoption, uniformly and pub- 
“ licly avowed by its friends and admitted by its enemies, as the 
“ basis of their respective reasonings, both in and out of the State 
‘¢ conventions. It is an historical fact, that at the time, when 
“ the Judiciary Act was submitted to the deliberations of the first 
‘¢ Congress, composed, as it was, not only of men of great learning 
“ and ability, but of men, who had acted a principal part in framing, 
“ supporting or opposing that Constitution, the same exposition was 
¢ explicitly declared and admitted, by the friends and by the oppo- 
“ nents of that system. It is an historical fact, that the Supreme 
‘ Court of the United States, have, from time to time, sustained this 
“‘ appellate jurisdiction in a great variety of cases, brought from the 
“ tribunals of many of the most important States in the Union, and 
“ that no State tribunal hasever breathed a judicial doubt on the 
“ subject, or declined to obey the mandate of the Supreme Court, 
“ until the present occasion. ‘This weight of contemporaneous ex- 
“ position by all parties, this acquiescence of enlightened State 
“ Courts, and these judicial decisions of the Supreme Court, through 
“ so long a period, do, as we think, place the doctrine upon a foun- 
“ dation of authority, which can not be shaken without delivering 


« over the subject to perpetual and irremediable doubts.” pp. 351, 2. 


It might have been added, ‘ without delivering over every part of 
the Constitution to perpetual and irremediable doubts and to speedy 
annihilation.’ 

We will now proceed to the case of Cohens vs. Virginia. We 
might, perhaps, in passing, rest here, and with great propriety in- 
quire, how far it was fit that this question should be agitated anew 
in the Supreme Court? We might dwell on the great authority of 
this venerable tribunal, at once the ornament and the safeguard of 
the republic; on the entire and ready unanimity with which the 
decision was made; on the full, deliberate and solemn considera- 
tion given to the arguments pressed by the counsel; and on the 
unanswerable reasoning of the Court upon them. We might in- 
quire, if, after all this, the question is still to be revived by coun- 
sel, when decisions would command their acquiescence ? But the 
Court thought proper to indulge one of the counsel in the case of 
Cohens vs. Virginia, with an argument on this point: We will 
therefore very briefly inquire whether that learned counsel, (Mr. 
Smyth, of Virginia,) has succeeded in retrieving a field which his 
predecessors had not been able to maintain. 
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There were several other points of great importance, (grounded 
on these new doctrines of ‘State rights,’) in the celebrated case of 
-Cohens vs. Virginia. 6 Wheat. Rep. 264. It is worthy of note, 
that one of the counsel of the defendants in error, (Mr. Barbour, of 
Virginia,) did not think himself at liberty to argue this point at all, 
as it had been already solemnly decided by the whole Court. He 
however took oécasion to declare his dissent from the doctrine of 
Martin vs. Hunter.* One of the counsel on the other side, (Mr. D. 
B. Ogden, of New-York,) also declined arguing the question on the 
same ground. Mr. Smythy notwithstanding, laboured the point 
with the greatest zeal. Mr. Pinckney, in reply, adverted to it, but 
seems scarcely to have entered into the argument of it. 

There are some observations reported to have fallen from Mr. 
Smyth, in the argument of this case, a part of which appear so very 
extraordinary as principles, and a part as facts, that we can not let 
them pass without calling the attention of the reader to them: 
more especially as the Court did not advert to them in the few 
words it bestowed on this point. ‘The observations of the learned 
counsel are reported as follows : 

“1, It is a question undecided, whether the appellate jurisdic- 
“ tion of this Court, as declared by the Constitution, does or does 
‘“‘ not extend to this case. If it was, in all respects, similar to the 
“ case of Martin vs. Hunter, adjudged in this Court, I should con- 
‘tend that the constitutional question of jurisdiction should not be 
“ regarded as settled. In that case, the counsel conceded the con- 
“ stitutional question, and no argument has been offered to this 
“ Court in support of the jurisdiction of the State judiciary. One 
“of the learned Judges of this Court, (Mr. Justice Jonnson,) said 
“ in that case, when speaking of the claim of power in this Court to 
“ exercise appellate jurisdiction over the State tribunals, ¢ this is a 
“ momentous question, and one on which I shall reserve myself, 
* uncominitted, for each particular case, as it shall occur.’ And the 


* Note, p. 310.—“ Mr. Barbour observed in reply, that he wished to be 
distinctly understood as not yielding his assent to the doctrine of Mar- 
tun vs. Hunter; on the contrary, that he decidedly concurred with the 
Court of Appeals of Virginia, that the appellate jurisdiction of the 
Supreme Court was in relation to inferior Federal Courts, not State 
Courts. But as that question had been solemnly decided otherwise by 
this Court, with the argument of the Court of Appeals of Virginia be- 
fore them, he had forborne to discuss it; he had referred to it, however 
because, whilst this Court acted upon the principle of that case there 
was a controlling power on the part of the federal, over the State judi- 
Claries, in practical operation.” 
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“ Court said, that ¢ in several cases which have been formerly. ad- 
“ judged in this Court, the same point was argued by counsel and 
“ expressly over-ruled.’ But the case now before the'Court is very 
“ different from that of Martin vs. Hunter, &c.” p. 312. 
“ If this case was in all respects similar to the case of Martin vs. 
“ Hunter, adjudged in this Court, I should contend that the consti- 
“ tutional question of jurisdiction should not be regarded as settled.” 
We will not stop here to comment on this very extraordinary lan- 


‘guage: the reasons given by the learned counsel himself why this 


question is not to be regarded as settled, furnish the best comment 


upon it. 
«‘ In that case,” says he, “ the counsel conceded the constitution- 


“al question, and ‘no argument has been offered to ‘this Court in 


‘“‘ support of the jurisdiction of the State judiciary.” 

This is singular; it is wonderful! “ Conceded by the counsel !” 
He might as well have said that it was not decided by the Court. 
This question was more elaborately argued by the counsel, and more 
fully considered by the Court, than all the other.points in the case 
together. Both Court and counsel seem to have considered it as 
the only point in the case, of great importance. The counsel in 
that case supposed they were denying the appellate jurisdiction of 
the Supreme Court: so the Court understood them to do, fotis 


wiribus. We do not really see how both could be mistaken about 


it. That the arguments of the counsel in that case made more 


against them than for them, we will not deny. But that does not 


show that they conceded the point. If so, we might with as much 
foundation assert, that Mr. Smyth, in his argument of this case, 
conceded the constitutional question. We have not been able to dis- 
cover one new argument in it. Itisonly Mr. Tucker’s a little more 
in detail; or rather, got up with new decorations and new scenery. 
To Mr. Smyth, perhaps, in this cause, belongs the “ dingua melior ;”’ 
but certainly Mr. Tucker does not deserve the rest of the quotation, 





“ sed frigida bello, 
“ Dextera.”’ 





Again: “ One of the learned Judges of this Court said, in that 
“ case, when speaking of the claim of power in this Court to exer- 
“cise appellate jurisdiction over the State tribunals: ‘ This is a 
‘¢ momentous question, and one on which I shall reserve myself un- 
‘“‘ committed for each particular case as it shall occur.’”” And there- 
fore this question is not to be regarded as settled! This expression 
































MR. STEVENSON’S RESOLUTION. 233 


is to destroy the authority of a decision in which that learned 
Judge himself concurred. Now if he had dissented from the rest 
of the Court, in the case of Martin vs. Hunter, and totally denied 
the appellate jurisdiction, is it to be said that the decision is to go 
for nothing, or that its authorty is in the slightest degree impaired ? 
Whatever respect we may entertain for the opinion of that learned 
Judge, we never could agree to this. But that learned Judge con- 
curred entirely with the opinion of the Court: indeed he went a 
little beyond them; for he threw out, what might be construed 
very fairly as a doubt, whether that Court did not possess “ that 
‘‘ kind of authority in personam over the State Courts, which might 
‘be used to coerce them, as inferior responsible tribunals, into 
“ compliance with the mandates of the Supreme Court.” 1 Wheat. 
p. 376. This was, in fact, one of the momentous questions upon 
which he reserved himself uncommitted for each particular case as 
it should occur. . ‘Take the expression in the sense in which Mr. 
Smyth himself uses it, and it is no mere than the whele Court would 
have said. It was this only; that they would decide no question 
with respect to this appellate jurisdiction, but that which was pre- 
sented by the case before them. But they would never hold, nor 
did Mr. Justice Jounson hold, that “in cases, in all respects simi- 
‘lar to the case of Martin vs. Hunter, the constitutional question 
‘“‘ of jurisdiction should not be regarded as settled.” The learned 
counsel, therefore, made an use of this expression, which the in- 
tention of the Judge did not in the least degree authorize. 

A still more unacountable use is made of this expression of the 
Court in that case; viz. “that in several cases which have been 
‘‘ formerly adjudged in this Court, the same point was argued by 
counsel, and expressly over-ruled.” This language, the learned 
counsel represents the Court as using with a reference to the ques- 
tion of appellate jurisdiction. Now it is not true, that the Court 
did make use of any such language, upon that question. If they 
had, it is obvious that it would entirely destroy the argument of the 
learned counsel, “that the question was not to be regarded as 
“ settled.” This, however, does not reconcile us to his repre- 
sentation. 

That the Court did use these very words, is, most true; as may 
readily be seen by referring to 1 Wheat. Rep. 355. But it was 
upon an entirely distinct subject that they were made use of. The 
point which the Court said had been “ argued by counsel, and ex- 


" — had nothing to do with this appellate jurisdic- 
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tion. It was merely this: whether, upon a second writ of error, 
the propriety of the first judgment could be drawn in question. 
It was contended, that the former judgment of the Court in that 
ease was not within the purview of the 25th section of the Ju- 
diciary Act, and therefore could not be a sufficient foundation to 
sustain any subsequent proceedings. pp. 354.5. “ To this argu- 
“ ment,” say the Court, “‘several answers may be given. In the 
“ first place, itis not admitted that upon this writ of error, the 
* former record is before us. ‘The error now assigned is not in the 
“ former proceedings, but in the judgment (of the Court of Ap- 
“ peals) rendered upon the nmrandate issued after the former judg- 
‘ment. The question now litigated, is not upon the construction 
“of a treaty, but upon the constitutionality of a statute of the 
“ United States, which is clearly within our jurisdiction. In the 
“next place, in ordinary cases, a second writ of error has never 
“ been supposed to draw in question the propriety of the first judg- 
“ ment; and it is difficult to see how such a proceeding could be 
* sustained upon principle. A final judgment of this Court, is 
“ supposed to be conclusive upon the rights which it decides; and 
“ no statute has provided any process by which this Court can re- 
“ vise its own judgments. In several cases which have been form- 
“erly adiudved in this Court, the same point was argued by coun- 
“ sel, and expressly over-ruled. It was solemnly held, that a final 
“judgment of this Court was conclusive upon the parties, and 
*¢ could not be re-examined.” 

After thus correcting the statement of the learned counsel, as to 
the fact, we will add but one word as to the principle he intended to 
establish. The conclusion is not less remarkable than the premi- 
ses. It is this; that the question was not to be regarded as settled, 
“ because it had already been expressly adjudged in several cases 
‘jn that Court.” Now if this had been said by the Court in the 
case of Martin vs. Hunter, and the fact had been so, what stronger 
reason could have been urged against moving the question anew ? 
For if the same point had been argued and expressly over-ruled in 
several cases, besides the case of Martin vs. Hunter, then it was, if 
possible, still more clearly to be regarded as settled. However, we 
have referred to all the cases reported in which this appellate juris- 
diction has been exercised by the Court, without finding any ves- 
tige of its constitutionality having been argued by counsel or ad- 
judged by the Court. It was unquestioned in the Supreme Court. 
until the case of Martin vs. Hunter. 
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Having thus éxposed the utter insufficiency of the reasons as- 
signed by the learned counsel for the defendant in error, why this 
constitutional question of jurisdiction should not be regarded as 
settled, we will take the liberty to pass over his argument with the 
utmost brevity. It contains no new principle applicable to the 
question, no new device whatever. The old magic words, the “ ge- 
“ nius and spirit” of the Constitution, are the burden of it. We 
shall very briefly notice one ground only of the learned counsel’s 
argument on the question, in connexion with the ground taken by 
Mr. Dexter in the case of Martin vs. Hunter. 

It will be recollected by the reader, that the ground which Mr. 
Dexter in that case, attempted to maintain, was, that the “ Supreme 
“ Court had not constitutionally, any appellate jurisdiction in such 
“ cases over the decisions of the State Courts ; but that it did pos- 
“ sess, (and it was the duty of Congress so to modify the Judiciary 
“ Act,) a constitutional power of evoking them from the State tri- 
‘ bunals, as are suits commenced by foreigners and citizens of dif- 
‘“‘ ferent States: either in the first instance, or in the moment any 
“¢ question touching a treaty arose, instead of being brought up by 
“ the offensive mode of a writ of error.” 1 Wheat. Rep. 319. 

This ground is very fairly and properly abandoned by Mr. Smyth. 
He contends, as we admit and contend, that the same objections 
exist to removing in the first instance, as to removing by writ of 
error. In this, Mr. Smyth is intelligible and consistent. It saves 
us the trouble of making comments of our own. Let Mr. Smyth 
be the commentator. We will, to make an end of it, quote his ar- 
gument, as stated by the Reporter, upon this point; and for reply 
to it, and to Mr. Dexter’s argument at the same time, make use of 
the conclusive observations of Mr. Justice Jounson upon this pre- 
cise point. It would be more than idle in us to attempt an answer 

of our own, when we can avail ourselves of one so complete and 
final from such a source. 

Mr. Smyth says, “ As I deny to this Court authority to remove, 
“by writ of error, a cause from a State Court, so I likewise deny 
“‘ the authority of this Court to remove, before judgment, from a 
“¢ State Court, a suit brought therein. It will be equally an inva- 
“ sion of the jurisdiction of the State Court, although less offensive 
“in form, than a removal after judgment has been rendered. Con- 
“ gress can neither regulate the State Courts, nor touch them by 
“regulation.” 6 Wheat. Rep. 328.9. 
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The observations of Mr. Justice Jounson, to which we have re- 

ferred, will set this in its true light. 1 Wheat. Rep. 372, he says, 
“¢ We will inquire whether the Constitution sanctions the 

“ exercise of a revising power over the decisions of State tribunals 
“in those cases to which the judicial power of the United States 
“‘ extends? 

“ And here it appears to me, that the great difficulty is on the 
“ other side. That the real doubt is, whether the State tribunals 
*‘ can constitutionally exercise jurisdiction in any of the cases to 
‘“‘ which the judicial power of the United States depends.” 
‘‘ But I will assume the construction as a sound one, that 
“ the cession of power to the general government, means no more 
‘“‘ than that they may assume the exercise of it, whenever they. 
“ think it advisable. It is clear, that Congress have hitherto acted 
“ under that impression, and my own opinion is in favour of its 
‘‘ correctness. But does it not then follow, that the jurisdiction of 
‘‘ the State Court, within the range ceded to the general govern- 
‘‘ ment, is permitted, and may be withdrawn whenever Congress 
“think proper to doso? As it is a principle that every one may 
“ renounce aright introduced for his benefit, we will admit, that as 
“ Congress have not assumed such jurisdiction, the State Courts 
“‘ may constitutionally exercise jurisdiction in such cases. Yet, 
‘“ surely, the general power to withdraw the exercise of it, includes 
“ in it the right to modify, limit and restrain that exercise. ‘ This 
‘is my domain; put not your foot upon it; if you do, you are sub- 
ject to my laws; I have a right to exclude you altogether: I 
“‘ have, then, a right to prescribe the terms of your admission to a 
“ participation. As long as you conform to my laws, participate 
“ in peace, but I reserve to myself the right of judging how far 
‘your acts are conformable to my laws.’ Analogy then, to the 
‘‘ ordinary exercise of sovereign authority, would sustain the exer- 
“‘ cise of this controlling or revising power.” pp. 375.6. 
“¢ But we know that by the 3d article of the Constitution, 
“¢ judicial power, to a certain extent, is vested in the general gov- 
‘¢ ernment, and that by the same instrument, power is given to pass 
“¢ all laws, necessary to carry into effect the provisions of the Con- 
‘‘ stitution. ‘ At present, it is only necessary to vindicate the laws, 
‘¢ which they have passed, affecting civil cases, pending in State 
¢ tribunals.’ 

“ In legislating on this subject, Congress, in the true spirit of 
“the Constitution, have proposed to secure to every one the full 
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“ benefit of the Constitution, without forcing any one necessarily 
‘<¢ into the Courts of the United States. With this view, in one 
“ class of cases, they have not taken away, absolutely, from the 
‘«¢ State Courts, all the cases to which their judicial power extends, 
“ but left it to the plaintiff to bring his action there, originally, if he 
“ choose, or to the defendant to force the plaintiff into the Courts 
“ of the United States, when they have jurisdiction, and the former 
“ has instituted his suit in the State Courts. In this case, they 
“ have not made it legal for the defendant to plead to the jurisdic- 
“tion; the effect of which would be to put an end to the plaintiff’s 
“ suit, and oblige him, probably at great risk or expense, to insti- 
“ tute a new action: but the act has given him a right to obtain an 
“ order for removal, on a petition to the State Court, upon which 
‘“‘ the cause, with all its existing advantages, is transferred to the 
“ Circuit Court of the United States.” 

‘¢ But the other class of cases, in which the present is in- 
“ cluded, was proposed to be provided for in a different manner. 
‘¢ And here, again, the Legislature of the Union evince their confi- 
“dence in the State tribunals; for they do not attempt to give 
“ original cognizance to their own Circuit Courts of such cases, or 
“to remove them by petition and order: but still believing that 
“ their decisions will be generally satisfactory, a writ of error is not 
“ given immediately, as a question within the jurisdiction of the 
‘“¢ United States shall occur, but only in case the decision shall final- 
“ ly, in the Court of the last resort, be against the title set up under 
“ the Constitution, treaty, &c.” pp. 377.8.9. 

We have now presented so much of the opinion of the learned 
Judge, as seemed to bear more immediately upon the point under 
consideration. If the principles laid down in those observations, 
be fairly understood and weighed, not by the standard of precon- 
ceived theory and fanciful notions about the “ genius” of the Con- 
stitution, but compared with the words of that instrument, the on- 
ly doubt would be, whether their correctness had ever been seriously 
questioned. 

In fine, and to take leave of this topic and these decisions 
at the same time; as we have said before, so we repeat in 
this place; this whole controversy arises, not from any doubt or 
difficulties about the proper rules of construction to be applied to 
the words of the Constitution; but from these fanciful and “ un- 
bookish” notions about the ‘ genius and spirit’ of the Constitution ; 
from an “unbookish jealousy” about this appellate jurisdiction 
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over State Courts, which appears, in every point of view, to be 
trivial and ridiculous to the last degree. It arises from substituting 
a fanciful general system in the place of a fair and true exposition 
of the particular and express provisions of the Constitution. We 
have already, perhaps, bestowed more words upon this argument, 
drawn from a pretended “ genius and spirit” of the Constitution, 
than are sufficient to show its utter want both of foundation and 
of plausibility: yet we can not help inquiring here, what can be 
more contrary to the “ genius and spirit”? which they oppose to this 
appellate jurisdiction over the State Courts, than the direct juris- 
diction possessed by the Supreme Court over the States themselves ? 
With this provision staring at us, in the Constitution, reducing the 
States themselves under the jurisdiction and coercion of that Court, 
it is worth while, indeed, to talk about this appellate jurisdiction 
over State Courts, in cases to which the judicial power of the 
United States extends, being contrary to the “ genius and spirit” of 
the Constitution! As the Constitution now stands, the jurisdiction 
of the Supreme Court of the United States extends to “ contro- 
“ versies between two or more States.” A State may thus be sued 
by another State, in that Court, inthe same manner as an indi- 
vidual may, by another individual. Is this contrary or not to the 
‘genius’ of the Constitution, and the ‘ genius’ of State sove- 
reignty, according to the principles of “ Construction Construed, 
“ and Constitution Vindicated?”?? Oh! most clearly it is; and to 
be at all consistent, that academy ought to maintain that this part 
of the Constitution itself is unconstitutional, null and void. 

This is the view which Chief Justice MarsHauu takes of the 
arguments drawn from this source, in delivering the opinion of the 
Court in the case of Cohens vs. Virginia. “The argument,” says 
he, “in all its forms, is essentially the same. I¢ ts founded, not 
“ on the words of the Constitution, but on its spirit; a spirit ex- 
“‘ tracted, not from the words of the instrument, but from his [the 
“ counsel’s| view of the nature of our Union, and of the great fun- 
* damental principles on which the fabric stands.” 

“The question then, in conclusion, (he says,) must depend 
“ on the words themselves; and on their construction, we shall be 
“ the more readily excused for not adding to the observations al- 
“ready made, because the subject was fully discussed and exhaust- 
** ed in the case of Martin vs. Hunter.” (6 Wheat. Rep. pp. 322-3.) 

We have now finished our hasty review of these decisions of the 

Supreme Court. Desiroas of presenting a full view of the ques 
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tion and of the grounds of decision, we have, at the risk of fatigu- 
ing the reader’s patience, exhibited them in considerable detail. 
We might have contented ourselves with referring to them gener- 
ally; but we were not content to show merely that this question 
had undergone two solemn adjudications: we were further de- 
sirous, for several reasons, to exbibit so much of the decisions as 
should suffice to show that the question was likewise rightly de- 
cided. This we trust to have accomplished, desultory and imper- 
fect as is the view we have taken of those cases. 

We are arrived, then, at one of the first questions which must be 
made upon this resolution of Mr. Stevenson, whenever it shall be- 
come a subject of serious debate. That question is no other than 
this: whether Congress is to control the Supreme Court in its ex- 
positions of the Constitution? or whether that tribunal is some- 
thing more, in this matter, than the mere organ of the will and 
voice of a co-ordinate department of the government? This is the 
true question that presents itself at the threshold, and it is impossi- 
ble to veil this resolution so as to make it appear otherwise. When 
we say this, we take it for granted, that the ground and only 
ground on which the repeal of this section of the Judiciary Act is 
attempted, is its unconstitutionality. Then we have here an at- 
tempt to overturn by an act of the legislature, two solemn decisions 
of the Supreme Court upon a constitutional question, confessedly 
within its proper cognizance. Where is this to end? What is the 
limit assigned to the operation of this principle? We are willing, 
for the moment, to waive all argument as to the merits of these de- 
cisions; to say nothing of the irresistible reasoning employed in 
them. . We will claim nothing but that there have been two de- 
cisions; and will even go so far, for the argument’s sake, as to ad- 
mit that there may be a doubt as to their correctness: that the 
question is one of great difficulty, and on which the ablest jurists 
and most unbiassed minds might differ. Then we will inquire still, 
and with full confidence as to the answer of every sound jurist, 
whether these two solemn adjudications of that high constitutional 
tribunal, which is expressly vested with a jurisdiction to decide all 
questions arising under the Constitution, are to be brought before 
Congress for their revision and reversal ? If this is conformable to 
the ‘genius and spirit? of the Constitution, we venture to assure 
Mr. Stevenson, that the ‘ true genius and spirit’ of the Constitution 
will never be understood in this country. It is unnecessary to mul- 
tiply observations on this topic. The principle is tee familiar, it 
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is too near the base of our Constitution to need to be enforced : 
that after a constitutional question of jurisdiction and authori- 
ty has been solemnly adjudged, by the supreme constitutional tri. 
bunal, it is not competent for the legislature to revise and amend 
its decisions. : 

And here we will notice what is very obviously the argument on 
the other hand: that a law, claimed to be unconstitutional, may, 
at any time, after ever so many judicial decisions in support of its 
constitutionality, be repealed by the legislature. To this, we an- 
swer, most certainly: such a law may be repealed, just as a law 
confessedly constitutional may. A law of questioned constitution- 
ality, but decided by the constitutional tribunal to be constitution- 
al, is not therefore to be eternal and unrepealable. It stands on the 
same ground in that respect, as a law of undoubted constitutionali- 
ty.. And we must be permitted to observe, in this place, that to 
prove this point, it is not necessary that the “sedition law” should 
be pressed into the argument. We concede this argument in the 
fullest manner. But there is no judgment so slow as not to per- 
ceive the distinction between repealing a law, which, if constitu- 
tional, is most inexpedient, unwise, and oppressive, and attempting 
the repeal of a law, which, if constitutional, it is on all hands agreed, 
ti ought not to be disturbed. 

, Again; we are not at all unwilling to take the ¢ sedition law’ in- 
t to the argument, if we may be allowed to put it on a fair supposi- 
! tion. We are not to be understood as taking sides, one way or the 
other, with respect to the constitutionality of that law. But we will 
suppose that the same had been passed at the moment the Consti- 
tution went into operation ; that prosecutions under it had taken 
place from day to day; that its constitutionality had never been 
questioned till the year 1816, and that then it had been solemnly 
decided by an unanimous Supreme Court, to be constitutional ; 
that the same question had been suffered to be presented in 
1821, and then decided as solemnly and unanimously as before, to 
be constitutional. If this had been the history of the ‘ sedition law,’ 
we should not hesitate to maintain that it never should be suffered 
to call its constitutionality in question before the legislature. Its 
wisdom and expediency would be proper subjects of debate at all 
times before that body: but we believe, if all the sanctions we have 
mentioned had been passed upon its constitutionality, there is no 
lawyer, no jurist, and no statesman, that would have risked his 
character so much as to call its constitutionality in question, (odious 
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as the law itself might have been,) before Congress. He would 
have felt that this was indeed to be wiser than the law, wiser than 
antiquity, and wiser than his age and his country. 

But we may be told that the repeal of this section of the Judi- 
ciary Act, may be carried through, without drawing its constitution- 
ality into debate : that on the ground of expediency alone, it may 
‘be urged and justified. If, then, the honourable mover of this res- 
olution will concede, that the avowed ground of all the opposition 
that has been manifested in Virginia, to this appellate jurisdiction, 
is abandoned ; that it is at last agreed to be entirely conformable to t 
the express words of the Constitution, and consistent even with its 
‘genius and spirit ;? we have then indeed a new question present- 
ed for consideration. But it is a question which we must decline a 
to consider. We can not go back to inquire, whether a jurisdic- me 
tion conferred upon the Supreme Court by the Constitution, was re 
wisely conferred or not. We shall hold to the wisdom of it, and of 
those who framed that instrument, until Mr. Stevenson shall have 
demonstrated that they and their acts can not bear the light that 
has recently burst forth from the school of “ Construction Construs 
ed, and Constitution Vindicated.” 

But, above all, we have yet to suggest to the honourable mover 
ef this resolution, whether he can, by the bare repeal of this section 
of the Judiciary Act, accomplish the object he has in view. That 
object, if we understand it, is not only to strip the Supreme Court x 
of all appellate jurisdiction, by writ of error, in the cases specified i. 
in that section, but to prevent that Court from taking any cogni- 
zance whatever of those cases, in any stage, when commenced in a 
State Court: to deprive the Supreme Court, of the power of with- 
drawing these cases from a State Court as well before, as after 
final judgment: and in this way to make every State Court an in- 
dependent and final tribunal of such questions under the Constitu- 
tion and treaties of the United States, as may arise in cases brought 
before them. ‘This is what we conceive can not be done by a mere 
repeal of this section of the Judiciary Act. 

By the 2d clause of section 2, Art. III. of the Constitution of 
the United States, it is provided, that “In all cases affecting am- i] 
“‘ bassadors, other public ministers and consuls, and those in which i 
“a State shall be a party, the Supreme Court shall have original 
“ jurisdiction. In all the other cases, before mentioned, the Su- 
“* preme Court shall have appellate jurisdiction, both as to law and on 
“fact, with such exceptions, and under such regulations, as the 
“ Congress shall make.” 
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In conferring this appellate jurisdiction, it is observable that 
“cases of admiralty and maritime jurisdiction,” &c. and the cases 
embraced by the twenty-fifth section of the Judiciary Act, are 
placed on the same ground. But without stopping to draw any in- 
ference from this, applicable to the question under consideration, 
we proceed to observe, that this appellate jurisdiction has been suf- 
ficiently established to extend to all cases arising under the Consti- 
tution, laws and treaties of the United States, whether decided in 
the inferior Federal, or in the State Courts. To all these cases, 
the Constitution has expressly provided, that the appellate jurisdic- 
tion of the Supreme Court shall extend, “ both as to law and fact, 
“ with such exceptions as the Congress shall make.” This appel- 
late jurisdiction, then, includes all these cases both as to law and 
fact, unless specially restricted by Congress. It is the Constitu- 
tion, and not the Judiciary Act, that confers it. ‘The Constitution 
confers a more extensive appellate jurisdiction, which is limit- 
ed and regulated by this twenty-fifth section of the Judiciary Act. 
That confines it to errors of law alone. If, therefore, this section 
should be repealed, instead of narrowing, it would absolutely wi- 
den and extend this appellate jurisdiction. There would then ex- 
ist no exception made by Congress; and by the established con- 
struction of the Constitution, the Supreme Court would have 
appellate jurisdiction, both as to law and fact, in all cases embra- 
ced by the section in question. ‘This is the true consequence 
of the resolution of Mr. Stevenson, as it now stands. If, therefore, 
this resolution should pass into a law, and nothing more be done, 
the Supreme Court would be bound to take cognizance of all those 
cases, both as to law and fact. That Congress had provided no 


- form or course of process to bring them before the Supreme Court, 


would create no difficulty whatever. The jurisdiction compre- 
hends, as incidental, all the powers necessary to carry it into execu- 
tion. The Court would be obliged, therefore, in these cases, ac- 
cording to the principle of the case of Jennings vs. Carson, 4 
Cranch, 2, to proceed according to the. general rules of law, 
and the course of proceeding adopted by all tribunals of appellate 
jurisdiction, for the purpose of bringing cases within their cogni- 
zance, before them. This jurisdiction they would assert and main- 
tain, in the manner becoming their station, and the high trust 
committed to them. If resisted in its exercise, they would be up- 
held by the voice and arm of every citizen, who was true and loyal 
to the constituted authorities of the nation. This is the loyalty 
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. due to the Constitution ; this is our true allegiance. Then might, 
indeed, commence, in earnest, the conflict alluded to by one of the 
eloquent counsel in the case of Martin vs. Hunter :* “ The taper 
<¢ of judicial discord may become the torch of civil war ; and though 
“ the breath of a judge can extinguish the first, the wisdom of the 
“ statesman may not quench the latter.” 

If, therefore, the honourable mover would accomplish the object 
of his resolution, it is necessary that he should push it further ; that 
a special provision should be introduced, expressly excepting these 
cases from the appellate jurisdiction of tbe Supreme Court. Other- 
wise he is only laying the foundation of a new contest, or rather 
bringing the old one to a direct and immediate crisis. At the same 
time, we most candidly admit that we apprehend nothing from 
this threatened contest between the National and State Judiciaries, 
or any other National and State authorities. We are confident 
that the people of this country could not long remain blind to the 
absurdity of waging a war of themselves in one political capacity 
against themselves in another political capacity. It is too late to 
fear a war of State jealousy against the powers of any department 
of the national government. At the adoption of the Constitution, 
it was apprehended ; but the danger has vanished. The people 
can not be made to fear a government from which they have de- 
rived national and individual security, and with respect to the pow- 


ers of which, the tsue complaint has been rather of too little, than 
too much exercise. 


~ 


When this resolution shall be thus amended, it may produce 
other questions of more difficulty and importance. When this 
appellate jurisdiction is taken away, in the cases comprehend- 
ed by the twenty-fifth section of the Judiciary Act, it is obvi- 
ous that the judicial! power of the United States, as to all cases 
arising under their Constitution, laws and treaties may be entirely 
eluded and destroyed at the election of the party suing; and the 
party sued has no remedy. How far this is conformable to the 
spirit and intent of the clause of the Constitution just cited, will 
assuredly be questioned. It will be questioned how much of the 
appellate jurisdiction conferred by that clause, it is in the power of 
Congress to except. It will produce a new question, of difficulty 
and nicety, how far the words “ with such exceptions—as Congress 
shall make,” extend, or rather to what they refer. Whether they 
tefer only te the words “both as to law and fact,” unmediately pre- 
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ceding, and were intended only to give Congress a power of dis- 
eriminating in what cases the Supreme Court should exercise this 
appellate jurisdiction “ both as to law and fact,” and in what, as to 
Jaw only ; or whether it was intended to vest in Congress, which the 
contrary construction does, the power of depriving that tribunal of 
its entire appellate jurisdiction in all the cases to which it extends. 

Another question, also, might very fairly be made upon this res- 
olution, when thus amended and prepared for debate. It might 
be inquired whether these ‘exceptions’ to the appellate jurisdic- 
tion, do not refer to the limit between original and appellate juris- 
diction, which is the sole subject-matter of this clause of the Con- 
stitution. It provides, that the ‘ original jurisdiction’ shall extend 
to “ all cases affecting ambassadors, other public ministers and con- 
‘¢ suls, and those in which a State shall be a party.” In these ca- 
ses, the framers of the Constitution, for the wisest reasons, have 
made it the duty of the Supreme Court to take ‘ original jurisdic- 
tion.’ It was deemed fit and proper that cases of this description 
should come at once before the Supreme Court, instead of going 
through the stages cf all the inferior courts that might exist in the 
country. In all the other cases embraced by the judicial power of 
the United States, it was thought that the administration of justice 
might be safely entrusted with the inferior courts of the United 
States, and the State Courts, their decisions being subject to the 
appellate power of the Supreme Courts, in some cases, both as to 
law and fact, and in others as to lawonly. Still, as in practice, this 
limit of the original and appellate jurisdiction, might be found in- 
convenient, and to require that some cases of the appellate juris- 
diction should be comprehended in the original jurisdiction, a 
power was very wisely committed to Congress to make such ex- 
ceptions to this limit between the original and appellate jurisdic- 
tion of the Supreme Court, as might be found necessary or expedi- 
ent upon experiment. This construction might be contended for, 
without doing the least violence to the language of the Consti- 
tution. 

On neither of these questions, however, are we to be understood 
as offering our own opinions and comments. We only suggest 
what may, with plausibility, be contended. Thus much, at least, 
might be said, that they had not been twice decided the other way, 
by an unanimous Supreme Court. They are not questions, which 
we are prepared to say are susceptible of an easy answer, much 
less that they require none. But we have no idea that the resolu- 
tion of Mr. Stevenson will make it necessary to decide them. 
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We may seem to make a double apology necessary, for the great 
length to which we have extended our observations, upon this reso- 
lution, when we declare our belief that its passage is barely possi- 
ble. For our apology, we must observe, that though the danger is 
now so small, as to excite no immediate apprehension, it is not to 


be entirely removed by disregarding it. The attempt comes from 


a source that will command attention. If, therefore, there be any 
chance of its succeeding, (and in legislation there is a chance of 
success in almost any thing that can attract attention,) the danger 
is not to be guarded against by being despised. ‘Things that ap- 
pear impracticable, because we do not perceive the exact process 
by which they are to be wrought, may take place when we least 
expect it. We are not so uninformed of the miracles, brought about 
by legislative tactics, as to consider the success of these attempts 
upon the appellate jurisdiction of the Supreme Court, as an abso- 
lute impossibility, though improbable to the last degree. But what 
could be more improbable than the rise of this controversy, and the 
singular perseverance with which it is prosecuted? We should 
scarcely be surprised if some event grew out of it, as contrary to 
rational calculation, as that poetical phenomenon, when, at some 
great conjuncture in the destiny of an empire, rivers retreated to 
their sources. 


“ Amnis et Adriacas retro fugit Aufidus undas !” 


The success of these attempts seems, indeed, like the prediction 
to the Thane of Cawdor; equally improbable, but when it occurs, 
an indication of the destiny of our Constitution, like that which he 
beheld with such dismay, 

*“ When Birnam forest moved to Dunsinane.” 


There is danger in these attempts, though they are not success- 
ful. Itis not prudent or safe to be perpetually quarrelling about 
the construction of the great fundamental compact of our govern- 
ment. The effect of it is too obvious to need to be pointed out. 
We have not, any more than other nations and governments, any 
guaranty against its natural tendency. Our Constitution has ne 
assurance of immortality that will warrant us in disregarding it. 
If it be made the source and sport of such contentions, it may, like 
other scrolls of human wisdom, pass away, and our government. 


like other edifices of power, tumble from its foundation by the dis- 


placement of a single pillar. 
Ifthis controversy could be confined to the limits within whick 





































* - re 
eam ee. in 


a a 


ae 








| 
| 


we ebaaren 


SOR SR ne 
te ee ee er tere ee 


a . 
Spe ep “eR 


»~ =o“ a Sesto . one ene on ewan == ee 
— >. = ata MOE y pole eters apt oe ae ape a 
—s nw aoe - = ae 


on 


on = 


ae 
eee 


a elim 





246 . CASE OF THE JEUNE EUGENIE. 


it was commenced, to the tribunals of law, we should have no appre- 
hension, no mistrust: And if it could be agitated in the legisla- 
ture as a mere question of constitutional construction, in the tem- 
per and with the views proper for such a question, much as we 
should deprecate the principle of such a proceeding after all that 
has taken place, we should have no fears as to the result. But we 
can not be so entirely indifferent to the new shape this contro- 
versy has assumed, when we reflect on the uses to which it may be 
applied: it may be made the dividing line of a political party ; 
the rallying point of a faction, industrious and powerful. To gain 
that faction, ambitious and intriguing men may espouse its doc- 
trines, and unite their hopes with its principles. As one of the 
most philosophical of statesmen observes: “ Opinions soon com- 
*¢ bine with passions, and even when they do not produce them, 
‘“‘ they have much influence on actions. Factions are formed upon 
“ opinions; nay, factions generate opinions, in order to become a 
‘¢ centre of union, and to furnish watchwords to parties.” 

From this source attempts are to be apprehended. But come 
from what source they may, let us not be taken by surprise: for- 
midable they are not; scarcely considerable. ‘They can only be- 
come either, by being suffered to proceed, unexamined and unop- 
posed. 








CASE OF THE JEUNE EUGENIE. 


A Report of the Case of the Jeune Eugenie, determined in the Cir- 
cuit Court of the United States, for the first Circuit at Boston, 
December, 1821.—By Wiitu1am P. Mason, Reporter—8vo. pp- 
108, Boston: Wells & Lilly, 1822. 


Tue disinterested and vigorous efforts, which have 
been made by the governments of Great Britain and the United 
States, for the abolition of the slave trade on the coast of Africa, 
have not been so successful as was anticipated, or as the friends of 
humanity could wish. Into the vacuum occasioned by the with- 
drawing of British and Ameriean capital, lawless freebooters of all 
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nations have rushed, and they are now carrying on the traffic-un- 
der various flags and various. pretexts, with increased barbarity, 
and maintaining it in the face of the two greatest naval powers of 
the world, with a boldness and pertinacity bordering on despera- 
tion. The naval commanders who have been employed for the 
purpose of suppressing this trade, have been obliged to encounter 
difficulties and hazards, under which nothing but their high sense 
of duty could have sustained them; and though they have made a 
great many captures, they with one voice represent the evil as ab- 
solutely incurable, by any means hitherto adopted. The reason 
is, that while there is a single State, civilized or barbarous, whose 
flag is allowed to protect this trade, that flag will be resorted to by 
the man-stealers of all other nations, as a cover for their daring vio- 
lations of the laws of humanity, as well as of the laws of those 
countries to which they may belong; and in many instances al- 
ready, this pretext has not only secured them from deserved pun- 
ishment, but has involved in ruin those meritorious officers, who, in 
their honest zeal against the slave trade, have ventured to bring in 
these miscreants for adjudication. Is there then no remedy for 
this state of things? the friend of lumanity exclaims: Whether 
there is or not, depends, as we humbly apprehend, upon the sound- 
ness of the doctrine promulged in the case of the Jeune Eugenie, 
of which we now proceed to give some account to our readers. 

The Jeune Engenie was captured by the United States schoon- 
er Alligator, on the western coast of Africa, in the spring of 1801, 
bearing the French flag, and having French papers, and while en- 


gaged in the slave trade, on suspicion of her being the property of 


citizens of the United States. She was brought into the District 
of Massachusetts, and a pro forma decree restoring the vessel, was 
passed in the United States District Court there, in September, 
1821, whence the case was removed by appeal to the United States 
Circuit Court for the first Circuit, where it was tried in October, 
although the opinion of the Court was not pronounced until De- 
cember, 1821. 

The Eugenie was built, as appeared by her register, in the 
United States; and there was no satisfactory proof offered of her 
transfer to the French claimants; but as she was not ultimately 
condemned for any violation of the statutes of the United States 
against the slave trade, we shall pass by this part of the case, and 
also some preliminary questions of practice and evidence, in order 
to come directly to the principal grounds discussed by Messrs. 
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Blake and Webster on behalf of the United States and of the Cap. 
tors, and by Wm. Sullivan, Esq. on behalf of Messrs. Ratbaud and 
Labatut, residents in Guadaloupe, who were the Claimants. These 
were, taking the order in which they were afterwards considered 
by the Court : 

ist. That the slave trade was contrary to the law of nations, as 
at present understood and received, and that the Court might right- 
fully condemn the Eugenie for an infraction of that law. 

2d. That if the Court should be of opinion that the vessel was, 
bona fide, French property, the Court ought to take notice of the 
French ordinances against the slave trade, and refuse to deliver it 
up to the claimants, who were precluded from asserting property 
therein, as well by the law of their own country, as by that of this 
country. 

These doctrines have been, in several instances, discussed in the 
English courts within the last few years ; but we believe this is the 
first instance, in which they have undergone judicial investigation 
in this country. The reporter has not given us the arguments for 
the libellants; reserving them for the volume of Reports, of which 
this case is only a part: but the argument of Mr. Sullivan for the 
claimants, and the opinion of the Court, in which the principles 
urged on behalf of the libeilants are fully adopted, undoubtedly 
give us a view of all that was material in the case; and they cer- 
tainly prove that the discussion was managed with great learning 
and ability. ‘That such a doctrine as the first above stated, could 
be asserted at all in the American or English courts, evinces the 
freedom with which the rights of men are vindicated in those sanc- 
tuaries of justice, and demonstrates the very great change, which 
has taken place within the last few years, in the views of jurists 
and statesmen on the subject of the slave trade. 

We ought to remark here, that although the Court gave their 
most unequivocal sanction and approbation to this doctrine, they 
very properly declared that they did not consider the legitimate 
existence of domestic slavery in this country, as at all involved in 
the case under consideration. Holding as we do more slaves than 
any other country on the globe ; accustomed as we are to regard 
these wretched beings as absolute property ; and inwoven as the 
system of domestic slavery is, into all the laws and institutions of 
this country; no American judge could for a moment hesitate to 
acknowledge the legality of this species of property. Our system 
i. ‘he result of other and darker times; it isa curse devolved up- 
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en us by inheritance ; and it is established by an unalterable neces- 
sity, which no longer admits of any question as to the why or the 
wherefore, the right or the wrong, of retaining the servile popula- 
tion of the country in bondage. But all this no more affects the 
legality of that detestable traffic in human flesh, which is still cov- 
ertly or openly carried on between Africa and the inhabitants of 
some nations calling themselves Christians, than the alleged injus- 
tice of our ancestors in acquiring this country from the native In- 
dians, affects the title-deeds of the present possessors. We must 
be content with the existing state of things here, until some mighty 
revolution in the moral world, or some golden age, shall arrive, 
when our brethren of the South may unfetter nearly two millions 
of negro slaves without the hazard of utter destruction to them- 
selves. 

This question of domestic slavery, hopeless and remediless as 
the evil is, in all those countries where it has once obtained a foot- 
ing, is expressly distinguished by the Court, in the case of the 
Eugenie, from that practice of wholesale kidnapping and man- 
stealing, called the African slave trade, as regarded by the existing 
laws of nations. But we will no longer detain our readers from 
those portions of the opinion of the Court, as pronounced by 
Judge Srory, which it was our principal object to introduce to their 
attention; and we know not how we can gratify them more, than 
by furnishing such extracts from the printed trial, as will show the 
grounds upon which this distinguished Jurist rested his epinion. 
The following eloquent description of the traffic, upon the legality 
of which he is commenting, is a happy introduction to his subse- 
quent reasoning, and will bear a comparison with the immortal elo- 
quence of Wilberforce and Pitt, and other distinguished aboli- 
tionists, in the British Parliament : 

“ It is not, as the learned counsel for the government have justly 
stated, on account of the simple fact, that the traffic necessarily in- 
volves the enslavement of human beings, that it stands reprehend- 
ed by the present sense of nations; but that it necessarily carries 
with it a breach of all the moral duties, of ail the maxims of jus- 
tice, mercy and humanity, and of the admitted rights, which inde- 
pendent Christian nations now hold sacred in their intercourse with 
each other. What is the fact as to the ordinary, nay, necessary 
course, of this trade? .It begins in corruption, and plunder, and 
kidnapping. It creates and stimulates unholy wars for the pur- 
pose of making captives. It desolates whole villages and provinces 
for the purpose of seizing the young, the feeble, the defenceless, 


and the innocent. It breaks down all the ties of parent, and chil- 
33 





ONE De eee 


ieee 


on 
woe % 


ea a 











gigs okie 


ye — 

wiles pepe ews 
Peciee nie rn tae 
Se a aera 


ue 
= 

See ee 

eet 


ae 


ene. 
Se 


Po 


crear. 





_ 
og 








7 act ne er = a ¥ 
Fat an: " raz 
- — rer nd at —_ 


Ne a ; 





ae 





250 — CASE OE THE JEUNE EUGENIE. 


dren, and family, and country. It shuts up all sympathy for hu- 
man suffering and sorrows. It manacles the inoffensive females 
and the starving infants. It forces the brave to untimely death in 


defence of their humble homes and firesides, or drives them to 


despair and self-immolation. It stirs up the worst passions of the 
human soul, darkening the spirit of revenge, sharpening the greed- 
iness of avarice, brutalizing the selfish, envenoming the cruel, fam- 
ishing the weak, and crushing to death the broken-hearted.” 

‘“‘ Strong as these expressions may seem, and dark as is the col- 
ouring of this statement, it is short of the real calamities inflicted 
by this traffic. All the wars, that have desolated Africa for the 
last three centuries, have had their origin in the slave trade. The 
blood of thousands of her nriserable children has stained her 
shores, or quenched the dying embers of her desolated towns, to glut 
the appetite of slave dealers. ‘The ocean has received in its deep 
and silent bosom thousands more, who have perished from disease 
and want during their passage from their native homes to the for- 
eign colonies. I speak not from vague rumours, or idle tales, but 
from authentic documents, and the known historical details of the 
traffic; a traffic, that carries away at least 50,000 persons annually 
from their homes and their families, and breaks the hearts, and 
buries the hopes, and extinguishes the happiness, of more than 
double that number.” 

“ Tt is of this traffic, thus carried on, and necessarily carried on, 
beginning in lawless wars, and rapine, and kidnapping, and ending 
in disease, and death, and slavery; it is of this traffic, in the ag- 
gregate of its accumulated wrongs, that I would ask, if it be consis- 
tent with the law of nations? It is not by breaking up the ele- 
ments of the case into fragments, and detaching them one from 
another, that we are to be asked of each separately, if the law of 
nations prohibits it. We are not to be told, that war is lawful, and 
slavery lawful, and plunder lawful, and the taking away of life is 
lawful, and the selling of human beings is lawful. Assuming that 
they are so under circumstances, it establishes nothing. It does 
not advance one jot tothe support of the proposition, that a traflic, 
that involves them all, that is unnecessary, unjust, and unhuman, 
is countenanced by the eternal law of nature, on which rests the 
law of nations.” pp. 69—71. 


This description is not overdrawn, and indeed it is not in the 
power of language to overdraw the actual horrors of the slave 
trade. It would seem to us, that to the mind of an upright judge, 
the bare statement of such a case would carry its own answer with 
it; and truly pitiable must be the condition of that judge, who, in 
opposition to the dictates of his own conscience, ‘ that living moni- 
tor within,’ should feel himself obliged to give his judicial sanction 
to this detestable traffic. But no judge at the present day need 
feel himself under any such necessity. If we have in truth emerg- 
ed from barbarism ; if the law of nations be admitted to have any 
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existence, except in the tales of the nursery, or the dreams of phi- 
lanthrophy; there can not, we should think, any longer exist an 
honest doubt but that the African slave trade is repugnant to that 
law. We speak not now of those secondary principles of the law of 
nations, which are mérely conventional, or merely customary ; but 
we speak of those higher and more imperative principles, which no 
treaty or usage can vary, and which all nations admit are essential 


to the very existence of the society of nations. Of these princi- 
ples, as applicable to the case of the Eugenie, Judge Story speaks 


as follows: 


“ Now the law of nations may be deduced, first, from the gen- 
eral principles of right and justice, applied to the concerns of indi- 
viduals, and thence to the relations and duties of nations; or, 
secondly, in things indifferent or questionable, from the customary 
observances and recognitions of civilized nations; or, lastly, from 
the conventional or positive law that regulates the intercourse be- 
tween States.” pp. 71, 72. 

Again: “Ithink it may be unequivocally affirmed, that every 
doctrine, that may be fairly deduced by correct reasoning from the 
rights and duties of nations, and the nature of moral obligation, 
may theoretically be said to exist in the law of nations; and unless 
it be relaxed or waived by the consent of nations, which may be 
evidenced by their general practice and customs, it may be enforc- 
ed by a court of justice, whenever it arises in Judgment. And I 
may go farther and say, that no practice whatsoever can obliterate 
the fundamental distinction between right and wrong, and that 
every nation is at liberty to apply to another the correct principle, 
whenever both nations, by their public acts, recede from such prac- 
tice, and admit the injustice or cruelty of it. 

* Now in respect to the African slave trade, such as it has been 
described to be, and in fact is, in its origin, progress, and consum- 
mation, it can not admit of serious question, that it is founded in 
a violation of some of the first principles, which ought to govern 
nations. It is repugnant to the great principles of Christian duty, 
the dictates of natural religion, the obligations of good faith and 
morality, and the eternal maxims of social justice. When any 
trade can be truly said to have these ingredients, it is impossible 
that it can be consistent with any system of law, that purports to 
rest on the authority of reason or revelation. And it is sufficient 
to stamp any trade as interdicted by public law, when it can be just- 
ly affirmed, that it is repugnant to the general principles of justice 
and humanity.” pp. 73, 74. 


There are offences indeed against the law of nature, and ¢ repug- 
nant to the general priciples of justice and humanity,’ of which the 
law of nations takes no cognizance; but it is not of such offences 
that the learned Judge is here speaking. The traffic about which 
he is reasoning, is an offence against the law of nature as it is clear- 
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ly applicable to nations ; tending, if sufficiently extended, to break 
up all the relations in the great society of nations, and to sever en- 
tirely the bonds which unite them in mutual intercourse. In its 
principle, (if it be claimed to rest on any principle,) it threatens 
the security of all nations, just as much as piracy, or any other uni- 
versally acknowledged and atrocious crime against the law of na- 
tions. <A nation, or any smaller community of pirates, are holden 
to be without the protection of the law of nations; they are hostes 
humanit generis ; «nd it is the right and duty of all nations to ex- 
terminate and destroy them. What reason can be given for this, 
that does not apply with equal, or even greater force, to the slave 
trade? Both of these offences may be, and are perpetrated on 
some defenceless coast, as well as on the ocean, the great highway 
of nations: both are a combination of rapine, murder, and arson ; 
and if there is any thing in the quality or dangerous tendency of 
either offence, to give it the pre-eminence over the other in the 
general detestation of mankind, we think it is to be fouud in the 
slave trade. Let it not be said, that piracy aims indiscriminately 
at all nations, while the slave trade reaches only those who are 
black, and who have been placed by their Creator on the western or 
eastern coast of Africa. That some nations, by their position, are 
secure, or by their power can protect themselves against the slave 
trade, can make no difference in its favour. There are nations whose 
naval power is a protection to their commerce, in all parts of the 
world, against the depredations of pirates ; and will it be contend- 
ed that piracy is no offence against them; or that it may not law- 
fully be suppressed by those, whose commerce, either from this, or 
any other cause, is safe from exposure? What prevents the dan- 
ger of the slave trade from becoming as universal as that of pira- 
cy, but the geographical position or superior strength of the coun- 
tries that have hitherto been exempt from it? The law of nations 
can not permit the slave trade, where it is now perpetrated, with- 
out also’ permitting it in all parts of the world; and yet we believe, 
if any nation were now to transfer the traffic to the northern or 
southern coast of Africa, or the southern coast of Europe, or the 

coasts of South America, or the coast of China, or to any other 

part of the world, that nation would soon be driven from the ocean 

as the enemies of ghe human race, and its slave ships be condemn- 

ed as lawful prize in every court in christendom. It is a part of 
the natural and necessary law of nations, that all nations should 

combine and put an end to this abominable traffic, wherever it ex- 
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ists; and though this duty has been and may be neglected, the 
right and obligation will remain eternally the same. 

The modern law of nations takes cognizance of other offences ; 
such as waging unprovoked and undeclared war; using poisoned 
weapons, or poisoning the wells of the enemy ; butchering the wo- 
men and children of the enemy; giving no quarter to the van- 
quished; murdering, torturing, or carrying into perpetual slavery, 
defenceless prisoners of war; burning and destroying public edi- 
fices and monuments of the arts; all which practices are consider- 
ed as a species of hostility against the great community of nations, 
and may be suppressed and punished by all; as well by those 
more immediately affected, as by those who are more remote, and 
beyond the reach of these practices. ‘The common safety of na- 
tions, as well as the enormity of these crimes, according to the 
opinion of all standard writers on public law, warrant the interfe- 
rence of all nations in these cases; and the same principles, we 
humbly apprehend, will justify all in using their best endeavours 
to extirpate the slave trade. 

While the elementary treatises on moral and political philosophy, 
and on the law of nations, are full of principles and maxims which 
go to establish the illegality of the slave trade, we do not remem- 
ber one respectable writer of this class, who has undertaken its vin- 
dication. Ifthe volumes of the law of nations were to justify such 
a practice against any community, civilized or barbarous, those 
boasted repositories of the wisdom cf man would be justly regarded 
as worse than useless, and would sink beneath the contempt of the 
most savage nations. 

Those who oppose this doctrine, do not draw their arguments 
from the law of nature, ner derive any authority from the books of 
the learned on the subject; but they rest themselves entirely on 
the immemorial usage and practice of nations with regard to the 
slave trade. The long-continued usage of this country, of Great 
Britain, and of all commercial and civilized nations, were pressed 
into their service, by the counsel for the claimants in the case of the 
Eugenie; and this part of the argument evidently weighed with 
great force upon the mind of the Court, in giving their opinion. 
With respect to any matter just in itself, or merely indifferent, the 
custom of nations must be admitted to be conclusive evidence of 
its legality ; but no custom or usage, and we will go further and 
say, that not even the most solemn treaties or formal recognitions, 
could ever make the slave trade a part of the law of nations. “All 
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the treaties,” says Vattel, “‘ and all the customs, contrary to what 
the necessary law of nations prescribes, or that are such as it for- 
bids, are unlawful.” Lord Ellenborough, in tbe debates on the 
African slave trade, in the British Parliament, laid down the same 
principle, in the following language: On the general principle of 
natural justice, which was paramount to all ordinances of men, it 
was quite impossible to defend this traffic.” What custom could 
ever legalize or sanction among nations, the unprovoked conflagra- 
tion of villages, the plunder of property, the stealing and convey- 
ing away into perpetual slavery, of men, women, and children, and 
the general devastation and destruction of any nation or communi- 
ty ? While the slave trade, for so many ages, has been practised on 





u the western coast of Africa, a general and unintermitted system of 
i piracy has been carried on from the northern coasts of Africa, 


against all Christian nations; and let those who contend, that in 

ie the former case, the usage has become a part of the law of nations, 

if show us why the piracy of the Barbary States has not also become 
i a part of the same law. ‘The usage has been as much acqui- 

i esced in—as long continued—as reasonable in the one case, as in 
the other. Indeed, many respectable nations may be considered 
i as giving a sort of sanction to Algerine and Tunisian piracy, by 
hit entering into treaties, and paying them tribute, for the privilege of 
sailing the ocean unmolested ; and yet we believe that even these 
tributary nations could not have been barred by their treaties, or 
the law of nations, from seizing and destroying these pirates, when- 
ever they found it convenient. 

a But whatever the former practice of nations may have been, we 
iy think it is in a measure begging the question to say, that the cus- 
it tom and usage of nations at the present day, are in favour of the 
Hi African slave trade. Our own country, Great Britain, France, and 

ta : all the great powers of Europe, have washed their hands of the 
nt guilt of this traffic. It is preposterons to contend, that a practice, 

i now openly pursued only by Portugal, and perhaps one or two oth- 

er insignificant powers, is to form the usage and custom of nations, 
| i and to constitute law for the rest of the world. Such a pretext is 

MW not to be endured. When we speak of the usage of nations, we 
@ of course mean a public authorized usage, and not such a usage as 

i the subjects of the king of Spain, or of the king of the Nether- 

: lands, may covertly practice, in direct contravention of the public 

i treaties and engagements of their own nations, nor of any usage 

which the subjects of any of the sovereign powers of Europe may 
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have practised; since those powers, “by their plenipotentiaries, have 
solemnly declared the slave trade to be the degradation of Europe, 
and the scourge of humanity.”* It certainly could not be con- 
tended in the courts of any of those nations, who had joined in the 
above declaration, that the slave trade was founded in any legal 
usage. Such declarations are much higher evidence of what is 
the present usage of nations, especially before a judicial tribunal, 
than is the clandestine commerce of their subjects in human flesh. 
If we are right as to what is to be considered the proper and legal 
evidence of usage, in acourt of the law of nations, on a question 
of this nature, we think the following extract from the opinion of 
Judge Srory, will go far towards ascertaining the present author- 
ized usage of nations on the subject of the slave trade. 


‘“‘ Now there is scarcely a single maritime nation of Europe, that 
has notin the most significant terms, in the most deliberate and 
solemn conferences, acts, or treaties, acknowledged the injustice 
and inhumanity of this trade; and pledged itself to promote its 
abolition. 1 need scarcely advert to the conferences at Vienna, at 
Aix-la-Chapelle, and at London, on this interesting subject, as 
they have been cited at the argument of this cause, and authentica- 
ted by our own government, to show, what may be emphatically 
called, the sense of Europe upon this point. France, in particular, 
at the conferences at Vienna, in 1815, engaged to use “all the 
means at her disposal, and to act in the employment of these means 
with all the zeal and perseverance due to so great and noble a 
cause,” [the abolition of the slave trade.] And accordingly, in 
the treaty of peace between her and Great Britain, France, ex- 
pressing her concurrence without reserve in the sentiments of his 
Britannic majesty with respect to this traffic, admits it to be “ re- 
pugnant to the principles of natural justice, and of the enlightened 
age in which we live ;” and, at a short period afterwards, the gov- 
ernment of France informed the British government that it had 
“ issued directions in order, that on the part of France the traffic 
in slaves may cease from the present time every where and for 
ever.” The conduct and opinions of Great Britain, honourably 
and zealously, and, I may add, honestly, as she has been engaged 
in promoting the universal abolition of the trade, are too notorious 
to require a pointed enumeration. She has through her Parlia- 
ment expressed her abhorrence of the trade in the most marked 
terms, as repugnant to justice and humanity; she has punished it 
as a felony, when carried on by her subjects; and she has recogni- 
zed through her judicial tribunals the doctrine, that it is repugnant 
to the law of nations. Our own country, too, has firmly and earn- 
estly pressed forward inthe same career. The trade has been rep- 
robated and punished, as far as our authority extended, from a 
very early period of the government; and by avery recent statute, 


* Quarterly Review, No. LI, 
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to mark at once its infamy and repugnance to the law of nations; 
it has been raised in the catalogue of public crimes to the bad emi- 
nence of piracy. I think, therefore, that I am justified in saying, 
that at the present moment the traffic is vindicated by no nation, 
and is admitted by almost all commercial nations as incurably un- 
just and inhuman. It appears to me, therefore, that in an Ameri- 
can court of judicature, Iam bound to consider the trade an of- 
fence against the universal law of society; and in all cases, where 
it is not protected by a foreign government, to deal with it as an of- 
fence carrying with it the penalty of confiscation.” pp. 74—76. 


That the slave trade has not, until a recent period, been consid- 
ered as repugnant to the law of nations, is no sufficient answer to 
the doctrine we are considering. The law of nations is constantly 
improving. And “ it does not follow,” says Judge Story, 





“that because a principle can not be found settled by the 
consent or practice of nations at one time, it is to be concluded, that 
at no subsequent period the principle can be considered as incorpo- 
rated into the public code of nations. Nor is it to be admitted, that 
no principle belongs to the law of nations, which is not universally 
recognized, as such, by all civilized communities, or even by those 
constituting, what may be called, the Christian States of Europe. 
Some doctrines, which we, as well as Great, Britain, admit to be- 
long to the law of nations, are of but recent origin and application, 
and have not, as yet, received any public or general sanction in 
other nations; and yet they are founded in such a just view of the 
duties and rights of nations, belligerent and neutral, that we have 
not hesitated to enforce them by the penalty of confiscation. 
There are other doctrines, again, which have met the decided hos- 
tility of some of the European States, enlightened as well as pow- 
erful, such as the right of search, and the rule, that free ships do 
not make free goods; which, nevertheless, both Great Britain and 
the United States maintain, and in my judgment with unanswera- 
ble arguments, as settled rules in the Law of Prize, and scruple 
not to apply them to the ships of all other nations.” p. 72. 


There doubtless are many principles which never passed the or- 
deal of a judicial tribunal, but which are nevertheless undisputed, 
and would without hesitation be recorded as a part of the law of 
nations, whenever they should come under judicial cognizance. 
But in the case of the Eugenie, although the Court expressed their 
decided opinion of the general illegality of the slave trade, as we 
have seen, yet they were relieved from the necessity of condemn- 
ing her on that ground alone, by the fact that the slave trade was 
prohibited by the law of France, the nation to which she was claim- 
ed to belong. In this respect, as was observed by Judge Srory, 
the case of the Eugenie, compared exactly with that of the Ame- 
die, an American slave ship, which was condemned in the Court 
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ef Appeals of Great Britain, in 1808, upon an appeal taken from 
the Vice Admiralty Court of Tortola. (Acton’s R. 240.) Sir Wm. 
Grant, indeed, who pronounced the judgment of the Court in that 
case, covered the whole ground which we have gone over with 
Judge Story ; and said, “ We do now lay down as a principle, that 
this [the slave trade] is a trade, which can not, abstractedly speak- 
ing, be said to have alegitimate existence ;” and, “ prima facie, 
the trade is altogether illegal, and throws on a claimant the bur- 
then of proof, in order to show, that by the particular law of his 
own country, he is entitled to carry on this traffic.” The conse- 
quence of making such proof, it is not now necessary to determine, 
he says; and the reason was, that the Amedie had not, and could 
not make it. She belonged to a courtry where the slave trade was 
prohibited; and where such was the fact, Sir Wm. Grant added, 
* We are of opinion that persons engaged in such a trade, can not, 
upon principles of universal law, have a right to be heard upon a 
claim of this nature in any court.” Since the case of the Amedie, 
the British Courts have, in repeated instances, confiscated slave 
ships, belonging to countries where that traffic was prohibited ; 
(1 Dodson’s R. 81, 85, 86,91, 95;) though they have in two in- 
stances questioned the doctrine that the slave trade was opposed to 
the universal law of nations. 3 B. & A. 353. 2 Dadson’s R. 210. 
All these cases are very properly appended to the Report of the 
Eugenie; and if they do not fully bear out the general doctrine 
we have been considering, they at least fully warranted the Court 
in the case of the Eugenie, in rejécting the claim put in on be- 
half of the French owners. 

There not being sufficient proof, that the Eugenie was the proper- 
ty of citizens of the United States, or trading on American account, 
the claim of the captors was also rejected. The Court would have 
proceeded to condemn the vessel, &c. to the United States ; but at 
the suggestion of our government, through the District Attorney, 
it was finally concluded to deliver the property over to the French 
government, to be proceeded against according to the laws of 
France. What has been the final fate of this business, we are not 
yet informed. 

We would express a hope, in conclusion, that the time is not far 
distant, when the courts of all civilized nations will adopt the doc- 
trine, that the slave trade is repugnant to the law of nations. If 
this trade were a new practice; if we might suppose it introduced 


for the first time in this enlightened period of the world; all na- 
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tions would unite their voices in its execration. Great Britain and 
the United States may continue to fill their statute-books with 
enactments; the allied sovereigns of Europe may protest through 
all eternity against the enormity of the slave trade, and it will still 
flourish and maintain itself against the world, unless the judicial 
tribunals, whose business it is to administer the public law of the 
world, shall unite to crush it. Slave-dealers ought no longer to be 
regarded as amenable to the laws of their own country alone; they 
‘must’ be treated like pirates, as hostes humani generis, daring trans- 
‘gressors of the universal laws of society, which it is the duty and 
interest of all nations to enforce. If the people of this continent 
were to carry on a slave trade on the coasts of Europe, would not 
the nations of Europe, if it required. their united strength to ‘sup- 
press the evil, make it a common case? Would one country say 
‘they have not touched us; and another country say, they have not 
touched us, and therefore it is a mere matter between these lawless 
‘depredators and the nation aggrieved, with which we have no right 
to interfere ? The nations of the civilized world have not been in 
the habit of reasoning in this way, with respect to any other prac- 
tice or principle, which strikes at the vitals of all nations, and 
which only wants extension to make all nations feel it. 

In the glorious cause of Abolition, the United States and Great 
Britain now stand, and have always stood, foremost among nations. 
Let them adhere to the principles promulged by Sir Wm. Grant, in 
the case of the Amedie, and by Judge Story, in. the case of the Eu- 
genie ; and the great work of philanthropy, which for the last forty 
years has called into powerful and constant effort the greatest tal- 
ents of that enlightened period, will be accomplished. at: once. 
‘There is not, indeed, so much of splendour and eclat in a judicial 
decision, as in parliamentary enactments, on a subject of this na- 
ture: there is not the same pomp and circumstance preceding. or 
accompanying it; but there is something admirable in the simpli- 
city, and directness, and force, with which it accomplishes its object. 
Had the British Courts of Admiralty, at an earlier period, taken 
the same ground with respect to the slave trade, which Lord Mans- 
field took with respect to domestic slavery, in the case of James 
Somerset, the. abominable traffic would not have continued till this 
time, a foul blot upon the character of man. The air of England 

is too pure for a slave to breathe in, said Lord Mansfield ; and this, 
though said in opposition to high legal authority and long-continu- 
ed practice, and to the vast influence of all the West-India plant- 
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ers in the kingdom; in the case-too.of a. poor humble negro 
slave, for ever banished negro slavery from the soil of England. 
The same thing has beenaccomplished, in a similar'way, in France. 
The: highway of nations is not to be polluted with the: foot of the 
slave-dealer, say Sir Wm. Grant and Judge Story, at least where 
the traffic is prohibited by the country to which the slave-dealer 
belongs. If the courts of England and this country will follow up 
this doctrine, and declare that.a slave-dealer is not to be heard in 
any court of justice, there will then, and not till then, be an end of 
the African slave trade. ! m3 








PENAL JURISPRUDENCE. 


Report made to the General Assembly of the State of Louisiana, 
on the Plan of a Penal Code for the said State; by Epwarp 
LivincsTon, member of the House of Representatives: from the 
parish of Plaquemines.—pp. 159.—New-Orleans : avian. 
Levy & Co. 1822. 


Tere are certain propensities in nations, as well 
as in individuals, which can not but forcibly strike us for their sin- 
gularity, when abstractly ‘considered. Destitute of reason, and 
beyond the reach of solution,—they are revealed through ages, 
with little or no variation; and the lapse of every century in- 
creases our wonder at their uniform appearance. For instance, 
throughout every period of human society, property has been es- 
teemed as more precious than life, if we may judge from the ar- 
dour, the wisdom, and the jealousy, which have been displayed in 
promoting its security. Even in the most arbitrary and despotic 
governments, while the lives of servile millions have been held 
cheap, some boundaries have been erected to guard the rights of 
property—some land-marks have been planted to restrain the en- 
croachments of absolute power. But when we come to States and 
communities where enlightened systems of government have been 
established, where the acquisition and tenure of property have 
been guarded with the most acute discrimination, and with the 
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most unsparing care, and where judicial tribunals have been insti- 
tuted to enforce the operation of laws framed and adopted to secure 
these ends, human existence has been retained by a tenure more 
frail and uncertain than that which pertains to the fruits of the 
seasons, or to the utensils of domestic use. But a slight invasion 
of property, and the being which God imparted for noble and use- 
ful purposes, in the great plan of providence has been wrested from 
the offender with unrelenting cruelty. Offences, different in grade 
and atrocity, have met with one and the same punishment. Rifle 
me of the wages of aday; destroy my fame and happiness, or 
stain my fireside with the blood of my kindred; and the mandate 
of the revenging minister at the altar of justice has been the same. 
Neither the proud triumphs of civil liberty, the bright and glorious 
reign of the arts, the cultivation of the wisest maxims of philoso- 
phy, nor the moral influence of great and illustrious men, have 
been competent to establish that broad line of discrimination, be- 
tween the value of property and the value of life, which reason 
and policy would justly draw. In all the ancient world, there is 
but one great monument of jurisprudence, which modern ages can 
contemplate with wonder and satisfaction: But the imperial law- 
giver of the Roman empire, when he promulgated the Corpus Ju- 
ris Civilts, and sat on a throne that commanded the obedience of 
more than three-score provinces, and nearly a thousand cities, and 
could have established principles of criminal law, that would have 
found a congenial soil in the bosom of modern Europe, did not 
deem it essential to direct the attention of the civilians who acted 
under his orders, to the formation of a judicious penal code, tem- 
pered with reason and humanity, and at the same time adapted to 
the prevention of crimes and to the reform of criminals. Unfor- 
tunately for the even reign of justice, the civil law breathes a spirit 
of cruelty that does little credit to Justinian; his great civilian, 
Tribonian, whom Gibbon compares to Lord Bacon, and the learn- 
ed associates who shared in his labours. As it is justly observed 
by a celebrated historian, the penal statutes constitute but a meagre 
portion of the sixty-two books of the Code and Pandects; and a 
question of covenant or inheritance seems to be viewed with more 
care than any thing involving life. Deeply should modern phi- 
Janthropists deplore the fact; for had the laws of the emperor dis- 
played the same care, the same nice discrimination, and the same 
compass of understanding, in the criminal, as they do in the civil 
department of jurisprudence, far different might have been.the 


-_ 
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penal codes of France, Holland, Italy, Germany, Bohemia, Hun- 
gary, Poland, and we might add, other parts of the eastern con- 


tinent. The discovery at Amatphi, while it revealed what appear-— 


ed to mankind a new creation, and brought to the enthusiastic con- 
templation of the jurists of modern days, a body of rules and 
principles suited to the wants and exigencies of extensive and pol- 
ished communities, so far as property and its security were involv- 
ed, would also have presented to the eyes of modern legislators 
and law-makers, a great example for restraining the evil passions 
of our race, and for punishing the aggressions of vice, worthy of 
lasting regard and admiration. ‘Then would the spirit of reason 
and humanity, that entered into the laws which were extended 
over nations, tribes and cities, that reached from the Danube to 
the Nile, and from Syria to the plains of Italy, and were taught in 
the legal schools of Constantinople and Berytus, have been infused 
into the penal laws of a later day, and been cherished by empires, 
whose arts, whose sciences, and whose capitals, will never be tram- 
pled under the feet of the Goths, the Huns, and the Vandals. 

After we pass by the civil law, the next grand system of juris- 
prudence, which shows the correctness of the position laid down at 
the commencement of this article, is that of England. Perfect, in 
many respects, to a degree that no age or nation will ever surpass, 
the defects of its penal branches have called forth the deep-felt 
regrets of reflecting and enlightened writers, including some of the 
greatest names that ever adorned the British Island, from the time 
of Lord Coxe to the days of the elegant and luminous commenta- 
tor, WinLLAM Biackstonge. The sentiments and opinions of many 
authors, on this subject, it would be an easy matter to quote; but 
we can not reprobate the defects of the criminal laws of England, 
in stronger terms than we find embraced in the work before us. 
Mr. Livineston thus glances at her errors: 

“The institution of the trial by jury, the rare infliction of tor- 
ture, and, in latter times, the law of habeas corpus, gave a decided 
superiority to the penal law of England over that of its neighbours. 
The nation, unfortunately, mistook this superiority for perfection ; 
and while they proudly looked down on the rest of Europe, and 
reproached them with their tortures, their inquisitions, and secret 
tribunals, they shut their eyes to the imperfections of their own 
code. Prisoners were denied the assistance of counsel; men were 
executed because they could not read: those who refused to an- 
swer, were condemned to die under the most cruel torture. Exe- 


cutions for some crimes, were attended with butchery that would 
disgust a savage. ‘The life and honour of the accused, were made 
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to depend on the uncertain issue of a judicial combat. A wretch- 
ed sophistry introduced the doctrine of corrupted blood. Heretics 
and witches were committed to the flames. No proportion was 
preserved between crimes and punishments. The cutting of a 
twig and the assassination of a parent; breaking a fish-pond and 
poisoning a whole family, or murdering them in their sleep, all 
incurred the same penalties; and two hundred different actions, 
many not deserving the name of offences, were pinishable by 
death. This dreadful list was increased by the legislation of the 
judges, who declared acts, which were not criminal under the let- 
ter of the law, to be punishable by virtue of its spirit. The 
statute gave the text, and the tribunals wrote the commentary in 
letters of blood; and extended its penalties by the creation of con- 
structive offences. The vague, and sometimes unintelligible lan- 
guage, employed in the penal statutes; and the discordant opin- 
ions of elementary writers, gave a colour of necessity to this as- 
sumption of power; and the English nation have submitted to the 
legislation of its courts, and seen their fellow subjects hanged for 
constructive felonies; quartered for constructive treasons; and 
roasted alive for constructive heresies, with a patience that would 
be astonishing, even if their written laws had sanctioned the 
butchery. The first constructive extension of a penal statute be- 
yond its letter, is an ex post facto law, as,regards the offence to 
which it is applied; and is an illegal assumption of legislative 
power, so far as it establishes a rule for future decisions.” 


To the honour of the philanthropists of England, it should how- 
ever be remarked, that the day has arrived when a great and salu- 
tary reform will, in all probability, shortly ensue. Although their 
illustrious leader—the man of elevated character, distinguished 
talents, benevolent heart, and comprehensive views, has descended 
to the tomb of the great and the good, who went before him on the 
theatre of civil renown—although Sir Samvet Rommitiy is no 
more; such men as Mcinrosu, Roscor and Buxton, are left to 
prosecute the enlightened and humane plans which he laid before 
Parliament, and ably vindicated, session after session, without wea- 
riness or discouragement. 5s ae 

In the United States, there is no one subject in the whole range 
of legislation, or in the wide scope of civil government, that so 
manifestly shows a departure from sound policy and judicious re- 
flection, as the crudeness und disproportion of our penal codes, in 
the different States of the Union. Previous to our national inde- 
pendence, Wiiit1AM PENN, whose boldness of character, whose 
firmness of purpose, and whose liberal and enlightened politics, 
rendered him worthy of being the cotemporary of Joun MuiTon 
and ALGERNON Sipyey, made a stand for reform in penal jurispra- 
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dence, worthy the legislator of a new world. He laid.a. founda- 
tion for the noble and simple fabric, that was afterwards erected by 
the hands of Franxuin, Braprorp, Rusu, Lownpzs, and their 
associates, in the State of Pennsylvania. _ Shortly after the revolu- 
tion, some of the older States greatly mitigated the severity of their 
criminal codes; and the introduction of the Penitentiary System 
produced radical changes. In these instances of reformation, we 
discover the fruits of a humane and benevolent spirit, rather than 
any settled and comprehensive plan, by which punishments were 
to be cautiously graduated to offences. Still, much was gained— 
much was effected—much to be done was forcibly brought to view ; 
and many writers of talent and spirit, on the other side of the wa- 
ters, paid much attention to the example of melioration which we 
displayed. Within a few years.past, the Penitentiary. System has 
been gradually extended, until something more than ten States 
have adopted its institution as the fundamental and prevailing fea- 
ture of their criminal codes. 

Mr. Livineston has laid before the State of Louisiana, the plan 
of a penal code, whose adoption and promulgatiou, we hope and 
trust, will create a new era in the history of criminal law, and give 
energy to the spirit of inquiry and improvement, that marks the 
age with fame and honour. In his labours we perceive a whole 
and entire plan—a new and distinct creation, with all its parts 
spread before us. No man, in our view, was more competent than 
Mr. Livingston, to the undertaking which has devolved upon him. 
In the State of New-York, previous to his removal to New-Orleans, 
he held a distinguished rank at the bar, and was worthy to com- 
pete in the Forum with ALEXANDER Hamitton: he is still remem- 
bered as one of the ablest men in the Congress of the United States, 
some twenty years ago: and we still remember that he presided 
over the first metropolis in the Union. He has long stood at the 
head of the New-Orleans bar, and is now her Representative in 
Congress. Rare mental endowments, deep and patient research, 
and long and fertile experience, may justly be numbered among 
the merits to which he is entitled. He commenced his labours 
under auspices peculiarly favourable. No patchwork was de- 
manded at his hands. He was not called on to mend up an old 
system: asa law-framer, he was to commence at the foundation. 
His genius was unshackled; his mind was permitted to range in 
freedom over one vast and uncultivated field, wide and grand as the 
fair aud luxuriant regions of the wilderness, over which the influ- 
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ence of his code will yet be diffused, when filled with generations 
of industrious, enterprizing, and intelligent freemen. He had in 
his mind the rich volumes of ages, the venerable works of departed 
jurists, the deep mansions of political philosophers, as well as the 
best models of criminal jurisprudence of the present day. From 
surveying these intellectual domains, he could repair to his task, as 
the founder of a new city on the banks of the Mississippi fixes his 
sites, runs his lines, and sketches the beauties and conveniences of 
the infant metropolis, after wandering over the ruins of the seven 
hills of the Tiber, and adoring the taste and elegance of the most 
splendid capitals which are now flourishing in the vigour of youth 
and prosperity. Ancient statutes, former ordinances, and early cus- 
toms, whether sent forth or contracted under the kings of Spain, or 
the house of Bourbon, he swept away ; and other times may say 
of him, as was said of the great reformer who executed the ap- 
pointment of the Roman emperor, “ the forest of ancient laws fell 
before the axe that was wielded by his vigorous arm.” 

Previous to presenting the outlines of Mr. Livingston’s plan, it 
may not be improper to notice the high authority under which he 
acted, and to remark, that on the 18th of February, 1820, an act 
was passed relative to the crimmal laws of Louisiana, and that on 
the 28th of March, 1822, Edward Livingston, Esq. as appears by 
tbe certificate of the Secretary of the Senate, and of the Clerk of 
the House of Representatives, ‘“‘ was elected and appointed by the 
joint ballot of the General Assembly to draw and prepare a crimi- 
nal code.” The pian of this code has been produced in conformi- 
ty to Mr. Livingston’s appointment; which plan isto be filled up 
as soon as circumstances shall permit. It contains the features 
and the principles of the proposed system; and of this we shall 
now endeavour to present a simple outline in the author’s own 
words. 

“ The whole code is divided into six books; each book into 
chapters and sections; the whole composed of articles numbered 
throughout each book. 

The first book contains definitions explaining the sense in which 
certain words and phrases are used in the course of the work, and 
directs the mode in which this code shall be promulgated and 
taught. 

The second contains a preamble; and general dispositions, ap- 
plicable— 

1. To the exercise of legislative power in penal jurisprudence. 


2. To prosecutions and trials. ; 
3. To the persons who are amenable to the provisions of the 
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code, ant of the circumstances under which acts that would other- 
wise be offences, may be justified or excused. 

4. To the repetition of offences. 

5. To different persons participating in the same offence as 
principals, accomplices, and accessaries. 

“ The third book defines offences and designates their punishment. 

‘“ The fourth establishes a system of procedure in all criminal 
cases, relative to 

‘¢ Complaints or accusations.—Arrests—Commitments—Indict- 
ments.—Informations.—Arraignments and trials.—To the forma- 
tion of grand juries, their duties and forms of proceeding.—To the 
securing the attendance of witnesses.—To the forms to be observ- 
ed in all proceedings in court.—To the administration of oaths.— 
To the granting and executing search warrants.—To the requiring 
security against the commission of offences which are apprehend- 
ed.— To the granting of writs of habeas corpus, and the provisions 
necessary to giving it effect. 

“ The fifth contains rules of evidence as applicable to trials for 
each of the offences made punishable by this code. 

‘“* The sixth relates to the establishment of a penitentiary, and 
contains rules for its government.” pp. 107, 108. 


This division not only presents a system, at once plain, simple 
and comprehensive, but also presents us with an entire body of 
criminal law, with the reasons on which it is founded. When time 
shall furnish us with a chain of judicial decisions under this code, 
no State in the confederacy can show any thing se clear, so defi- 
nite, and so plain, to the most ordinary comprehension. Two fea- 
tures strike us forcibly ; the preper exercise of legislative power in 
penal jurisprudence, and the rules of evidence to be applied in the 
punishment of violations cognizable by this body of law. 

We shall, in the next place, show the different offences of which 


this code takes cognizance. 
They are divided into two classes:, First, Public Offences; 


Secondly, Private Offences. 


“‘T. Under the head of public offences are ranked : 

“ ‘Those which affect the sovereignty of the State, in its legisla- 
tive, executive, or judiciary power. 

“The public tranquility —The revenue of the State.—The right 
of suffrage.—The public records.—The current coin—The com- 
merce, manufactures, and trade of the country.—The freedom of 
the press.—The public health_— The public property —The pub- 
lic roads, levees, bridges, navigable waters, and other property held 
by the sovereign power, for the common use of the people.-—Those 
which prevent or restrain the free exercise of religion, or which 
corrupt the morals of the people. 

“II. Private offences are those which affect individuals and in- 
inre them, 

39 





{ 





py 
; 
ea 
$ 
j 
’ 
i 
i 
en 
i] 
7 
7 
iH! 
fF 
, 
{ 
4 
’ 
7 
it 
¢ 
} 
4! 
i 
ty 
i 
Md 
He 
i 
i 
i 
i 
f 
; 
ie 





aoa, 
& , 


260 PENAL JURISPRUDENCE. 


“ In their reputation.—Their persons.—T heir political privileges. 
—Their civil rights.—T heir profession, or trade.—Their property, 
or the means of acquiring or preserving it.” _p. 34. 


After this enumeration, and after remarking, that under these 
different heads, all such infringements can be arranged as it may 
be deemed proper to constitute crimes and offences, excepting 
those which relate to societies and bodies corporate, which, he says, 
may hereafter be entitled to a distinct notice, Mr. Livingston pro- 
ceeds to make two exceptions, that are not found in the laws of 
England. or in the laws of the several States. They are deviations 
of which we most sincerely approve; and we shall do nothing 
more nor less than adopt the very words and reasoning of our 
author. 


“ Melancholy, misfortune and despair, sometimes urge the un- 
happy to an act, which, by most criminal codes, is considered as an 
offence of the deepest die; and which, being directed principally 
against the offender himself, would have required a separate divis- 
ion, if it had been admitted in this code. It has not; because its 
insertion would be contrary to some of the fundamental principles 
which have been laid down for framing it. 

“Suicide can never be punished but by making the penalty 
(whether it be forfeiture or disgrace) fall exclusively upon the in- 
nocent. The English mangle the remains of thedead. The in- 
animate body feels neither the ignominy nor pain. The mind of 
the innocent survivor alone, is lacerated by this useless and savage 
butchery ; and the disgrace of the execution is felt exclusively by 
him, although it ought to fall on the laws which inflict it. The 
father, by a rash act of self-destruction, deprives his family of the 
support he ought to afford them; and the law completes the work 
of ruin, by harrowing up their feelings; covering them with dis- 
grace; and depriving them by forfeiture of their means ef subsis- 
tence. 

** Vengeance, we have said, is unknown to our law; it can not, 
therefore, pursue the living offender, much less, with impotent 
rage should it pounce, like a vulture, on the body of the dead, to 
avenge a crime which the offender can never repeat, and which cer- 
tainly holds out no lure for imitation: the mnocent, we have as- 
sumed, should never be involved in the punishment inflicted on the 
guilty. But here, not only the innocent, but those most injured 
by the crime, are exclusively the sufferers by the punishment. We 
have established as a maxim, that the sole end of punishment is to 
prevent the commission of crimes: the only means of effecting 
this, in the present case, must be by the force of example; _ but 
what punishment can be devised to deter him, whose. very crime 
consists in theinfliction upon himself of the greatest penalty your 
law can denounce. Unless, therefore, you use the hold which nat- 
ural affection gives you on his feelings, and restrain him by the 
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fear of the disgrace and ruin with which you threaten his family, 
your law has no effective sanction: but humanity forbids this; the 
legislator that threatens it, is guilty of the most refined tyranny. 
If he carries it into execution, he is asavage. It is either a vain 
threat, and therefore can not operate, or if executed, with an ill-di- 
rected rage, strikes the innocent because the guilty is beyond its 
reach. : 

“ Another species of offence is also omitted, though it figures in 
every code, from the Mosaic downward, to those of our days, and 
generally with capital punishments denounced against its commis- 
sion; yet I have not polluted the pages of the law, which I am 
preparing for you, by mentioning it; for several reasons. 

“First. Because, although it certainly prevailed among most of 
the ancient nations, and is said to be frequently committed in some 
of the modern, yet, I think, in all these cases, it may be traced to 
causes and institutions peculiar to the people where it has been 
known, but which can not operate here; and that the repugnance, 
disgust, and even horror, which the very idea inspires, will be a suf- 
ficient security that it can never become a prevalent one in our 
country. ) 

“Secondly. Because, as every crime must be defined, the details 
of such a definition would inflict a lasting wound on the morals of 
the people. Your criminal code is no longer to be the study of a 
select few; it is not the design of the framers, that it should be ex- 
clusively the study even of our own sex; and it is particularly de- 
sirable, that it should become a branch of early education for our 
youth. The shock which such a chapter must give to their pudi- 
city; the familiarity their minds must acquire with the most dis- 
gusting images, would, it is firmly believed, be most injurious in 
its effects; and if there was no other objection, ought to make us 
pause before we submitted such details to public inspection. 

“ Thirdly. It is an offence necessarily difficult of proof, and 
must generally be established by the evidence of those who are 
sufficiently base and corrupt to have participated in the offence. 
Hence, persons shameless and depraved enough to incur this dis- 
grace, have made it the engine of extortion against the innocent, 
by threatening them with a denunciation for this crime ; and they 
were generally successful; because, against such an accusation, it 
was known that the infamy of the accuser furnished no sure de- 
fence. 

‘“‘ My last reason for the omission was, that as all our criminal 
proceedings must be public, a single trial of this nature would do 
more injury to the morals of the people, than the secret, and there- 
fore always uncertain commission of the offence. I was not a little 
influenced also, by reflecting on the probability, that the innocent 
might suffer, either by malicious combinations of perjured witness- 
es, in a case so difficult of defence, or by the ready credit that 
would be given to circumstancial evidence, where direct proof is 
not easily procured, and where, from the nature of the crime, a 
prejudice is created by the very accusation.” pp. 35—38., 
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The next branch of the code which is entitled to our considera- 
tion, is what Mr. Livingston calls ‘ its sanction, or the means of se- 
curing obedience to its provisions.’ 


“‘ In considering this important branch of the subject, we must 
refer to the principles established in the preliminary chapter. If 
those are right, the law punishes, not to avenge, but to prevent 
crimes: it effect this, first, by deterring others by the example of 
its inflictions on the offender; secondly, by its effects on the delin- 
quent himself; taking away, by restraint, his power; and by ref- 
ormation, his desire of repeating the offence. No punishments, 
greater than are necessary to effect this work of prevention, let us 
remember, ought to be inflicted; and that those which produce it, 
by uniting reformation with example, are the best adapted to the 
end. It would be disgusting and unnecessary, to pass in review 
all the modes of punishment which have, even in modern times, 
been used; rather it would seem to gratify vengeance, than to 
lessen the number of offences. <A spirit of enlightened legislation, 
taught by Montesquieu, Beccaria, Eden, and others; names dear 
to humanity! has banished some of the most attrocious from the 
codes of Europe. But it has happened, in this branch of jurispru- 
dence, as it has in most other departments of science, that long af- 
ter the great principles are generally acknowledged, a diversity of 
Opinion exists on their application to particular subjects. Thus, 
although the dislocation of the joints is no longer considered as the 
best mode of ascertaining innocence or discovering guilt; although 
offences against the Deity are no longer expiated by the burning 
faggot; or those against the majesty of kings, avenged by the hot 
pincers, and the rack, and the wheel; still many other modes of 
punishment have their advocates, which, if not equally cruel, are 
quite as inconsistent with the true maxims of penal law: it may, 
therefore, be proper to pass some of them in review. 

“They may be reduced to these: Banishment.—Deportation.— 
Simple imprisonment.—Imprisonment in chains.—Confiscation of 
property.—Exposure to public derision.—Labour on public works. 
—Mutilation, and other indelible marks of disgrace.—Stripes, o: 
the infliction of other bodily pain. —Death.” pp. 43, 44. 


The author of the Code goes into a spirited and eloquent strain 
of argument to show the inefficacy of these different kinds of 
punishment. He considers banishment as inconsistent with the 
sacred duties which one nation owes to another: deportation, al- 
though more efficacious than banishment, carries but little terror 
with it, as an example, and is not viewed as a punishment, in most 
cases, by the felon himself. In this position, he is abundantly sus- 
tained by the late very interesting investigations before a commit- 
tee appointed by the British House of Commons.* ‘T'ransporta- 


* Examination before select committee of the House of Commons 
1819. 














PENAL JURISPRUDENCE. 269 


tion to Botany Bay has become a mere mockery of punishment ;* 
and it is to be regretted that any sensible and reflecting persons 
in the United States have been so wild and visionary, as to imagine, 
that a settlement at the mouth of the Columbia river, or on one of 
the islands in the Pacific Seas, would tend to prevent crimes in the 
United States, and that we should resort to the policy of transport- 
ing convicts. The expense of bare transportation ;—the necessity 
of sustaining a distant military establishment, as a guard ;—the 
difficulty of obtaining a suitable spot, either by purchase or con- 
quest;—the impossibility of the States transporting their own 
criminals, and the difficulty of casting such a charge on the na- 
tional government ;—the task of executing State laws ;—and above 
all, the total inadequacy of this method of punishing felons; are 
sufficient considerations to prevent its adoption, even could no 
others be produced. Imprisonment, simply as such; imprison- 
ment in irons, and confiscation of property, are briefly disposed of 
by our author; and with the exception of his passing disapproba- 
tion of solitary confinement, we think him correct. If imprison- 
ment is not solitary, or, in other words, if resorted to, as it now is. 
in our different Penitentiaries,—if some hundreds are to be min- 
gled together, alicentious school of idleness and desperation springs 
up at once. Imprisonment in chains is liable to great abuse, and 
produces inequality of punishment, from the different constitutions 
and the various physical powers which must inevitably pertain to 
different convicts. If left to the keepers of prisons to apportion 
the weight of manacles, the greatest abuse will arise. In fact, it 
isan arbitrary and barbarous mode of punishment. As to confis- 
cation, we believe with our author, that it is liable to be greatly 
abused in its application, and is unjust, inasmuch as it falls on the 
innocent and the guilty, and creates an interest in the constituted 
authorities to multiply prosecutions and convictions. The four 
last heads—the pillory, stocks, labour in chains, and cropping, slit- 
ting the nose, stripes, and other indelible marks of disgrace, are al! 
discarded by Mr. Livingston, as destitute of the means of reform- 
ing convicts, as unequal in their application, as subject to arbitrary 
infliction, as momentary in their application, (with the exception 
of labour in chains,) as destructive to pride and self-regard, and as. 
tending to produce new depredations in society. 

As to the last of the modes of punishment reprehended be our 


*Lord Sidmouth’s Speech in House of Peers, 1818. 
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author—the punishment of death—we shall more particularly no- 
tice it, after introducing the punishments which he adopts as the 
most effectual and salutary. These are: 


“¢ Pecuniary fines.—Degradation from office.—Simple imprison- 
ment.—Temporary suspension of civil rights.—Permanent depri- 
vation of civil rights.—Imprisonment at hard labour.—Solitary con- 
finement during certain intervals of the time of imprisonment, to 
be determined in the sentence. 

“ ‘The advantage of this scale of punishment is, that it is divisi- 
ble almost to infinity; that there is no ofience, however slight, for 
which it does not afford an appropriate corrective ; and none, how- 
ever atrocious, for which, by cumulating its different degress, an 
adequate punislimeut can not be found. . 

“ When to these are added the regulations which are made in 
certain cases, as to the nature of food and other comforts, during 
the term of punishment, it has in an almost perfect degree, the es- 
sential quality of being capable of apportionment, not only to any 
species of offence, but to every ofiender. Sex, age, habits, consti- 
tution, every circumstance which ought to determime the exercise 
of discretionary power, may have its proper weight. 

“ Reformation of the criminal may reasonably be expected. 

“ He is effectually restrained from a repetition of his crime. 

“ A permanent and striking example is constantly operating to 
deter others. 

* The punishment being mild, public feeling will never enlist 
the passions of the people in opposition to the law. 

‘“* "The same cause will insure a rigid performance of their duty 
by public officers. 

*¢ Jurors, from a false cempassion, will seldom acquit the guilty; 
and if by chance or prejudice they should convict the innocent, 
their error or fault is not as inthe cases of infliction of stripes— 
permanent stigmas, or death—without the reach of redress. 

“These are advantages which render the penitentiary system 
decidedly superior to any other. 

‘ "To detail the mode in which these different punishments are 
composed and applied to the different offences, would be <o repeat 
the provisions of the whole book, which can not be expected from 
the nature of this report: enough, and I fear more than enough, 
has been said on this division of the work.” pp. 83, 84. 


As to these several punishments, they appear to us well calcu- 
lated to secure the great designs of a criminal code, and to be 
adequate to every offence, if we are permitted to except three— 
treason, murder, and arson. The code offered to the State of Lou- 
isana, presents such a contrast, when compared with the penal laws 
of England, where nearly two hundred offences are made capital— 
it displays such advantages over the criminal laws that were once 
in force in the Northern and Middle States of the Union, and even 





PENAL JURISPRUDENCE. 27:1 


over some that may still be found among our sister States of the 
South, that we involuntarily rejoice over it, as though it were a tri- 
umph over cruelty and barbarism. Our minds rapidly travel back 
to those periods in the history of modern Europe, and to those pe- 
riods in our own early history, when savage and disgusting punish- 
ments met the eyes of peaceful villages on this side the ocean ; 
when the canaille on the other, poured forth to gaze on the 
expiring agonies of th2 guilty; and when the haggard execution- 
er dragged to the dark abodes of torture and death, the trembling 
victim, where all the instruments of suffering were seen and used, 
that can add horror to dissolution. And indeed, deeply do we re- 
gret, that these remarks may yet be applied to civilized States, 
proud of their fame, proud of their long catalogue of kings and 
nobles ; States, where the Christian religion is professed and cher- 
ished. Nor can we forget, that countries in the great community 
of European nations remain without a trial by jury; and, that in 
addition to punishments which are unjust and disproportionate, 
men are arrested, hurried on to ex parte trials, never confronted 
with their accusers; or executed without any trial at all. 

As to pecuniary fines, they constitute a species of punishment, in 
many cases, every way adequate to their end. To some men, they 
appeal with an acuteness that even the mortification and agony of 
physical suffering could not rival. They may, at times, prove effi- 
cient when nothing else would be well calculated to effect the same 
object, and the extent of their application may always be at the 
discretion of legal tribunals. Degradation from office is a kind of 
punishment which we would be glad to see more extensively adopt- 
ed in this country. It would gratify us to see it reach many of- 
fences now committed in public stations, with impunity. It has 
the power of appealing to the pride and to the self-respect of the 
offender; and while it leaves his personal freedom, and the exercise 
of all his faculties unrestrained, and does not diminish the product- 
iveness of the aggregate labour of the community, it guards the 
sacredness of public trusts. As to the next punishment, mention- 
ed in the code—simple imprisonment, we think it unnecessary, if 
itis to be imprisonment independent of labour or solitude. La- 
bour is either a punishment, or it is no punishment. If it is no 
punishment, it should be wholly omitted in the catalogue where it 
is mentioned. If it is a punishment, then we would hope to see it 
at all times added to simple imprisonment, unless imprisonment be 
accompanied with solitude. The reason and necessity of the dis- 
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tinction are not obvious. Simple imprisonment must either be 
solitary, or it must be otherwise. Now, if several culprits sentenced 
to simple imprisonment are to be confined together, it would be 
social imprisonment, (if such an expression may be tolerated,) and 
this would not only be the most useless, but one of the most perni- 
cious kinds of punishment on earth. It would prove a sentence to 
idleness and evil communications. If this simple imprisonment is 
to be attended with solitude, then it is solitary confinement. All 
reflecting persons must be happy to see the temporary, as well as 
the permanent deprivation of civil rights, introduced among the 
punishments of a penal code. In a community where the govern- 
ment rests on the will of the people, and where it must be transient 
or durable in proportion to the elevated appreciation of civil im- 
munities, and where all freedom will be lost when these rights 
cease to command the warmest and the deepest attachments of 
the heart, it is essential to hold them in the highest regard, and to 
deem their temporary loss a heavy punishment. Let their priva- 
tion be viewed as a heavy calamity, as the most odious of priva- 
tions; and new safeguards will be established around a free consti- 
tution. As to imprisonment at hard labour, it has been long tried 
among us, and we are sorry to say, that it has been tried under 
abuses that have rendered it without effect, and productive of new 
crimes. In the penitentiaries of Philadelphia, New-York, Charles- 
ton, Richmond and Baltimore, some hundreds of culprits have 
been sentenced to hard labour. 

From errors in the construction of the different prisons, by 
means of which, too much intercourse is tolerated, hard labour has 
ceased to be that severe punishment, which it was once expected to 
prove ; and in the bosom of confinement the most depraved princi- 
ples have been generated. ‘Ten, fifteen, and sometimes twenty 
prisoners, sleep in the same room. The young and the old are 
mingled together ; and it is not difficult to perceive, that hardened, 
desperate and experienced villany will, under such circumstances, 
extend its baneful dominion. Could things be so ordered, that 
each convict should sleep by himself in a solitary cell, and be pro- 
hibited from holding any conversation in the day time, hard labour 
would produce new and important consequences. And lastly, we 
express our sincere satisfaction that Mr. Livingston has mentioned 
solitary confinement, even “ during certain intervals of the impris- 
onment, to be determined in the sentence.” In another part of 
his proposed code, when making mention of solitary confinement, 
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eur author has given way to what we consider a popular delusion of 
the times, and expressed an affirmative opinion as to the over- 
whelming and fatal severity of complete solitude. Now we are 
strenuous advocates for this mode of punishing felons, and we are 
so, from the very conviction of its severity. We are not for having 
criminals torn into quarters by wild ‘horses, in the manner once 
practised by the Romans—we are equally opposed to the cruelty 
of the laws of Draco, the severity of the twelve tables, and the san- 
guinary vengeance of the penal laws of England; still we are for 
having men, who offend against their neighbours, and violate the 
peace and happiness of the State, punished in a way that will be 
feared from the very bottom of their souls. We are for something 
that will never be forgotten, when convicts have once felt it. We 
have no doubt of the potent effects of solitary confinement. We 
believe in its desolating consequences—not by tearing the body 
into fragments—not by imprinting the disgrace of the first murder- 
er—not by deforming the system, and bringing into practice the 
midnight tortures of savage conquerors on the shores of our wes- 
tern waters—but by harrowing up the guilty mind until reduced to 
the serious, settled, and silent contemplation of its depravity. Men 
will never reform until they repent—they will never repent until 
they reflect—and solitude, of all places, is the most suited to reflec- 
tion. But we are told, and Mr. Livingston at least negatively joins 
in the opinion, that solitary confinement will destroy life. Now, 
let us ask, if solitary confinement can not have its limits as well as 
any other punishment ? Will one day destroy? Will one week of 
confinement in solitude do it? Will felons die before they review 
their guilty deeds? Let us tryit. We have yet to see proofs that 
a convict ever lost his existence from being left alone. We may 
be told that the experiment has never been tried: if so, it is time 
that it should be, and that rash denunciations of its fatal conse~ 
quences should be retained by their authors, until we can hear the 
solemn language of experience. Mr. Roscoe, of Liverpool, accord- 
ing to the recent accounts of an American traveller, has condemn- 
ed the arguments in favour of solitary imprisonment, lately pre- 
sented in the Report on the Penitentiary System, in the United 
States, (written and published in the city of New-York,) as unsound. 
He, too, has hazarded adoctrine without data. Inthe State of 
Pennsylvania, two prisons are nearly finished, where the prin- 
giples for which we contend will be fairly and fully tried. We 


approve of Mr, Livingston’s idea, thatthe extent ef the period ef 
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confinement should be left to the discretion of the courts of law ; 
and had he gone farther in favour of labour in solitary confinement, 
a greater share of our humble approbation would have been ex- 
tended to the portion of his code, of which we are here speaking. 
Mr, Livingston produces what he supposes to be the strongest 
reasons in favour of capital punishments. These are, first, argu- 
ments drawn from religion ; secondly, the practice of all nations 
from the remotest antiquity to the present period; thirdly, the 
danger to be apprehended from innovation. We tender our assent 
to Mr. Livingston’s conclusions, that no sufficient reasons can be 
drawn from these sources. We believe with him, that the theocra- 
cy imparted to the Jews, as well as the penal laws “ given on the 
mysterious mountain, and promulgated from the bosom of a dark 
cloud,” were specifically designed for a chosen and obdurate peo- 
ple, and never intended to influence the polity of modern nations. 
As for the practice of various countries, it can never be rationally 
pressed into the service of error, and called forth to silence the voice 
of truth and reason; for we might as well cite the practice of na- 
tions to sustain many abuses in civil goverment, as to vindicate the 
consistency of severe penal laws. We shall speak of innovation in 
the words of Lord Bacon, when he said, “ that time was the great- 
est of all innovators.” It is by innovation that the physical as well 
as the moral sciences, have gained their most splendid and dura- 
ble triumphs over ignorance, prejudice and folly. The represen- 
tative system of the United States, as well as our own national con- 
federacy, are the fruits of innovation. Their like are not on the 
face of the earth, nor in the wide space of human history. To 
Mr, Livingston’s arguments, in favour of the total rejection of cap- 
ital punishments, we can not accede. He contends that the ‘ end 
of punishment is the prevention of crime. Death, in its example, 
has failed to restrain men from committing small offences: it must 
therefore fail in preventing those of an atrocious character. The 
traitor and assassin have not that dread of a distant and uncertain 
death, that will restrain the ambition of the one, or the sanguinary 
desperation of the other: punishments that spare existence, while 
they directly cross their ruling passions and break down their spir- 
its, should be resorted to. Reformation is abandoned when we de- 
prive a person of existence, and even the greatest offenders may 
reform. That punishment should be adopted, which gives to judi- 
cial tribunals the means of correcting erroneous convictions: capi- 
tal convictions will not allow of this. Iftrials, involving the life of 
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the accused, but seldom occur, when they do take place, they 
create great popular excitement, and this excitement will be fol- 
lowed by feelings hostile to the sentence of the courts which try the 
felons. When capital punishments fall on persons who can plead 
youth, former character, and powerful connexions, prosecutors re- 
frain from the due discharge of their duty, witnesses are opposed to 
giving their attendance, and jurors will be induced to bring in ver- 
dicts of acquittal: When offences of extraordinary enormity are 
perpetrated, a general and ferocious vengeance is kindled in the 
land, discrimination is forgotten, and the innocent may suffer for 
the guilty. Death, asa punishment, loses its effects by the fre- 
quency of its infliction. Mankind may be inured to spectales of 
horror, and cease to dread them.’ Again, ‘ if capital punishments 
are rare, the sufferer becomes a hero and a saint, through misplaced 
sympathy. And it must be remembered, that laws can never be 
wise and salutary which are directly at war with the feelings of the 
people, whose actions they are to guide and control.’ 

We are sorry to differ from a writer like Mr. Livingston ; but we 
have no hesitation in saying, that we are the unqualified advocates 
for capital punishments in three cases—treason, murder, and arson. 
And in saying this, we assume the broad ground, that death is the 
most awful and terrific of all punishments. It is that which is the 
most abhorrent to the feelings of man. The untried, untold 
agonies of the hour of dissolution—the darkness of the grave—the 
momentous secrets of eternity—the deep and perpetual disgrace 
of an ignominious death—and the vengeance of an offended God, 
we do believe, combine reflections and images more horrid and 
appalling, than any thing which imagination can suggest in the 
shape of punishment. We submit the simple proposition ; let any 
convict take up Mr. Livingston’s code, and select its greatest pun- 
ishments—imprisonment simply—imprisonment at hard labour— 
and imprisonment in solitude; let the question be put, whether 
he will suffer either of them, or the death of a felon—can we doubt 
which he would choose ? Would he ascend the gibbet ? Would he 
hang on what Lord Coke called “ the cursed tree of the gallows ?”? 
Would he stand a condemned and depraved wretch on the borders 
of an eternal separation from the world, in the presence of assem- 
bled thousands, and sustain the silent gaze of a vast assemblage, 
ready to spread the the tale of his infamy and his end, and hand it 
down to posterity as a warning? We can not believe that such a 
resort would ever be embraced in preference to any destiny that 
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could be found in the requisitions of the laws. And whatever may 
be said, as to there being no dread of death in the bosom of the 
traitor or the assassin, we can only say, that if the traitor and. the 
assassin were sure and certain of meeting with death for their guil- 
ty deeds, they would refrain from committing them. ‘The hope, 
as well as the desire of escape, is in the eye of every offender, when 
the laws are violated ; and were death and imprisonment for life, 
equally near and equally remote, there is no class of felons who 
would not choose to hazard the latter in preference to the former. 
But there is another branch of this subject, which deserves con- 
sideration: we mean the appalling example of capital punish- 
ments. Every man of sense and reflection is perfectly aware, that 
mankind may be habituated to the most shocking spectacles until 
the eye can behold torrents of blood, and the ear hear the groans 
of dying victims, without a nerve being moved or the heart being 
sickened. If, in populous cities, capital punishments are to swell 
the bills of mortality, like any common disease, and if, in the inte- 
rior, in the environs of towns and villages, every stately oak, which 
casts its branches across the highway, is to feel the weight of sus- 
pended felons, the fountains of sympathy will be congealed, and 
public sensibility destroyed. England, at this moment, presents a 
melancholy example. The desperate and profligate classes of her 
people, appear to be as insensible to the terrors of a capital execu- 
tion, as soldiers in the camp are fearless of a battle. But for what are 
we contending ? Not for the bloody code of Great Britain: Heaven 
forbid it! In the United States, not only is our government free, 
enlightened, and liberal, bearing with equal weight on all classes 
of the people ; but education is more generally diffused than else- 
where on the globe, and the magnitude of this blessing is daily 
increasing. ‘There is more reflection, more self-regard, more in- 
dependence, and less of want and temptation, than in other coun- 
tries. Capital punishments, when confined to treason, murder and 
arson, will be rare, and, when they do take place, produce deep and 
salutary consequences. As to treason, it is despotism—it is the ex- 
tinguishment of civil liberty; it is the degradation of the human 
mind, the proscription of talents, manly sentiments, and bold and 
elevated feelings, that produce such traitors as Marcus Brutus, Al- 
gernon Sydney, the Prince of Orange, Robert Emmet, John Han- 
cock, and Samuel Adams: and it is such illustrious patriots, whom 
the law may denounce as traitors, that set death at defiance. Free- 
dom and treason are not companions. There has neyer yet beep 
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a case of treason under any one of the State governments, and we 
now recollect but two noted cases under the general government. 
As to murder and arson, they are crimes which will sometimes oc- 
cur in all countries, and when they do take place, we are for ma- 
king the criminal an example of just and striking severity. Ar- 
son is a felony which must be committed with deliberation. The 
torch must be applied, the fire must be kindled, and care and cau- 
tion must be used to render the conflagration effectual. Will a 
wretch, before he devotes a whole family to the flames, forget the 
gallows from which he may swing for a crime so black with guilt ? 
Murder is either committed with deliberate coolness, or in the mo- 
ment of rage and inadness. He who perpetrates the deed of’ mur- 
der, coo}ly and with settled malice, must remember the fate of the 
murderer—that the face of human society will be set against him 
the moment he spills the blood of the innocent, and that while he 
breathes the air of heaven, he never can rest in safety on any spot 
in his native land. As to him who murders in the heat of blood, if 
any punishment can restrain him, the disgrace and the agonies of 
the gibbet are the best calculated for this pnrpese. We are not to 
forget, that the public execution of a criminal has a far different 
effect in a community where early education, early moral maxims, 
and early religious sentiments, are diffused, and in a community 
where want and misery and early temptation are unfelt, and do 
not produce habits in the morning of life, that ripen into a total 
disregard of all honesty and industry, than in a community which 
presents the reverse of this picture. As far as our experience goes, 
one execution for murder or arson will leave a deeper remem- 
brance, and produce more restraint, than fifty cases of imprison- 
ment for life. This certainly has been the case in most, if not in 
all quarters of the Union. Thousands repair to the spot while the 
felon dies; and if the passion which produces such a curiosity be 
singular, we do not regret its existence. The name of the unfor- 
tunate criminal, and the scene of his sufferings, are treasured up and 
become matter of local tradition, to warn the young to shun the 
fate of atrocious guilt. 

To Mr. Livingston’s arguments against capital punishments in 
any case, we can now give but a brief reply. Because death has 
failed to restrain persons from committing petty offences, it does 
not follow, that it may not restrain men from perpetrating atro- 
cious ones. Why has it failed in petty offences? Ask intelligent 
writers in England, who have examined the subject. Ask Mr. 
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Buxton, Mr. Montagu, Mr. McIntosh, and consult the writings of 
Colquhoun and the speeches of Sir Samuel Rommily. If death 
is to be inflicted for hundreds of crimes, including the cutting down 
of a fruit tree, the stealing of a few shillings, or the clipping of a 
piece of coin, it will lose its terrors on the multitude. So the 
most sensible observers in other countries will inform us. It is 
most true, that we abandon all hope of reforming the criminal 
when we execute him; but what is the end of punishment? The 
peace, the safety, and the happiness of the whole community ; 
and if it is better in some instances to renounce all idea of refor- 
mation, in order to confer a greater benefit on the whole body of 
the people through the medium of the laws, we do not forget the 
great end of all penal codes. That which is best for the common- 
wealth, is best for the individuals who compose it. Mr. Livingston 
contends, that when death is the lot of the offender, judicial tribu- 
nals can not have an opportunity of correcting erroneous convic- 
tions. Mr. Phillips, in the appendix to his book on the law of evi- 
dence, has introduced several facts which goto prove, that crim- 
inals have in some few instances, out of many thousands and hun- 
dreds of thousands of cases, unjustly suffered from the introduc- 
tion of presumptive proof; but would a lawyer of Mr. Living- 
ston’s great and deserved eminence admit, that we should there- 
fore reject all presumptive proof ina body? Courts and juries 
may have convicted culprits on mistaken grounds in the long 
course of judicial proceedings; but with that caution which marks 
all criminal trials of the highest order in the United States, such 
convictions are next to impossibility. Mr. Livingston’s own elo- 
quent eulogium on the institution of the trial by jury, is the best 
answer to his apprehensions on this point. In the course of a few 
years past, several thousand convicts have been sent to our differ- 
ent penitentiaries. Here an opportunity has been presented to cor- 
rect errors in judgment. In how many cases has it been done? 
Not in one out of one thousand. Nor do we believe in cither of 
the positions, that if capital convictions seldom take place, popular 
feeling may be roused against the tribunals who convict offenders, 
or, that in cases of great guilt, public indignation will confeund the 
innocent with the guilty. We have never seen the courts of jus- 
tice in this country assailed in this manner, nor do we believe that 
an innocent man was ever doomed to death by any popular out- 
cry for vengeance. We believe that the American people are dis- 
posed to let justice travel her steady march in peace and triumph, 
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and to let the vengeance of the law fall on whom it should visit. 
Nor can we for a moment credit the fact, that, where tizere are 
youth and respectability, public prosecutors, witnesses, and juries, 
will refrain from doing their duty. It has been so in England, we 
are well aware; but why has it been so? For causes that do not 
exist on this side the ocean. It has been so, because death has 
been the lot of men who were guilty of taking a few sixpences, or 
of stealing an old garment. ‘Thatacriminal under sentence of 
death becomes a hero and a saint, we candidly confess; and most 
deeply is the fact to be deplored. It is productive of the most 
shameful consequences. Not only has the pardoning power been 
exercised by the chief magistrate of the Union, and by the chief 
magistrates of the different States, in the most impolitic and unjus- 
tifiable manner ; hut all classes of people, and all sexes, have inter- 
fered too often to shield the murderer from his fate. Such things 
are a crying evil in the land, and we hope to see such men as Mr. 
Livingston setting their countenances against it. It will defeat 
the object of any penal code in the universe. It is a false and 
pernicious sympathy. We frequently assent to the position, that 
all penal laws should conform to the moral feelings of the people; 
and we do believe that the great body of the American communi- 
ty assent to the correctness of objections to Mr. Livingston’s sweep- 
ing rejection of all capital punishments. 

We must here take our leave of Mr. Livingston, until his whole 
code meets the eyes of the American public. He deserves the 
thanks of his country for directing the energies of his mind to a 
subject of such deep and general importance. 

The foundation of our civil institutions is broad, deep, and firm. 
In addition to their intrinsic excellence, they possess another ad- 
vantage, vitally essential to the perpetuity of free principles of 
government—an adaptation to the manners, the morals, and the 
genius of the people. But let it not be forgotten, that under wise 
and wholesome constitutions, the most impolitic municipal laws 
may grow up, flourish, and spread far and wide incalculable evils— 
poisoning the fountains of public happiness, and reaching the calm 
retreats of private life. To frame and establish a sound Constitu- 
tion, is one thing: to invent and cultivate those various laws, that 
adequately meet all the cgmplicated exigencies of a populous and 
cnterprizing community, is another. Never did the successive 
ages of mankind present a field for improvements in legislation, 
so wide and fertile, as is spread before us in the United States. 
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From the legislature of the nation, we can expect but little in the 
way of giving perfection to municipal laws. To watch over our 
foreign relations—to guard the security and prosperity- of our 
foreign commerce—to cultivate our various resources—to preserve 
the integrity of the Union—present subjects of consideration 
widely different from those which fall to our different State legisla- 
tures. But few penal laws enter the statute books of Congress, 
They must necessarily prove of a very general character, and em- 
brace crimes of extraordinary turpitude. Not so with the States, 
For all the purposes of legislation, so far as good laws are involy- 
ed, they are so many nations—so many distinct empires—so many 
entire communities, each acting for itself.. Could there be concert 
in grand and enlightened schemes of improvement; could there 
be a constant interchange of the progressive lessons of experience ; 
could the evils of pernicious laws be pointed out to all the mem- 
bers of the confederacy, when discovered by any one of them; 
could the salutary influence of wise, statutes be proclaimed with 
equal fidelity ; might we not expect a bright and glorious era in the 
history of legislation? Sir William Blackstone was for casting 
back the faithful eye of retrospection, once in a century. Ina re- 
public, filled with young and growing States, the space of every 
generation should at least command a solemn review of existing 
laws; and legislators and jurists should combine their abilities and 
their observation to benefit the millions of their own day, and the 
tens of millions who must come after them. If there can be a 
spectacle on the wide theatre of civilized nations, worthy of all 
emulation, it is the condition of a people, flourishing in peace and 
prosperity under a free government, safe in their persons, secure in 
their property, in their religion, in the acquisition of their talents 
and ingenuity, cherishing the arts and sciences, and revering the 
laws, because they are equal, mild, and adapted to their purpose. 
Such a people need not envy the triumphs and trophies of offensive 
war, and might well call to mind a passage from one of the first of 
ancient poets :* 
Per campos instructa, tud sine parte perich : 

Suave etiam belli certamina magna tuert : 

Sed nihil dulcius est, bene quam munita tenere, 

Edita doctrind sapienium, templa serena. 


* Lucretius. 








COMMISSION 
TO TAKE FOREIGN TESTIMONY. 


On the 12th day of August, 1822, the Hon. Jonathan 
Russell, one of the Commissioners of the United States at the late 
treaty of Ghent, appeared before the grand inquest of the city of 
New-York, and caused a bill of indictment to be found against 
Seth Hunt, Esquire, for a Zbel. On the thirteenth day of the same 
month, Mr. Hunt appeared in the Court of the General Sessions of 
the Peace, was arraigned, and pleaded the general issue. His 
counsel, P. C. Van Wyck and C. G. Haines, now moved for a 
commission to examine witnesses in England and France; reading 
at the same time an affidavit, wherein Mr. Hunt stated the materi- 
ality of the testimony thus to be taken, and that he could not safe- 
ly proceed to trial without it. H. Maxwell, (district attorney,) J. 
Duer, H. Wheaton, and J. L. Lawrence, counsel for the people of 
the State of New-York, objected to the sufficiency of the affidavit, 
and to its want of special matter ; but stated, that in case the counsel 
for Mr. Hunt would name the witnesses to be examined, and stipu- 
late to have the interrogatories accompanied by cross interrogatories, 
settled by consent, and would agree to confine all questions to what 
was specifically contained in the indictment, they would consent to 
a commission’s going forth. The counsel for the defendant ex- 
pressed their assent to the proposition. 

Riker, Recorder of the city of New-York, now on the bench, in- 
timated an opinion, that the Court could not legally grant the mo- 
tion made by the counsel for Mr. Hunt; but requested the coun- 
sel on both sides to search for authorities, and to appear before the 
Court the next day at eleven o’clock. 

On this 14th day of August, the counsel, as well for the people as 
for the defendant, appeared in court, and stated, that but one author- 
ity was alluded to in the books, and that was mentioned in 1 Wm. 
Black. p. 510; The King vs. D’Eon. It would seem, by this case, 
that the Court of King’s Bench, in the case of the King vs. Belin- 
da Williams, where an information was filed against her, ex officio, 
fora felony, and where she swore to the absence of a material wit- 
ness in Scotland, who refused to come to England, and was out of 
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the reach of any process from the Court, by which she was to be tris 
ed, that the Court put off the trial, and said, that “ unless the prose- 
cutors would consent to let a commission go into Scotland to ex- 
amine the absent witness, they would put off the trial from time to 
time.” The case of the Chevalier D’Eon is: reported in 2d. 
Burr. 1764 ; but the report is not so full as it is in Blackstone ; and 
the case of Rex vs. Williams is not mentioned. 

Per Curiam. 'The Court has no power to grant a commission in 
this case. No consent of counsel can create law, although it can 
render testimony admissible, that would otherwise be inadmissible. 
Such a motion as this has never been allowed by force of law, either 
in this country or in England. The present case is one of much mo- 
ment and magnitude. Mr. R. has-held some of the most honourable 
and distinguished stations in the gift of his country. He is accused by 
the defendant of being guilty of a violation of trust, which, if proved, 
will produce the total ruin of his reputation, and for ever exclude 


-him from the ranks of public life. On his account, therefore, ey- 


ery opportunity should be afforded to substantiate the charges 
against him. Should the prosecution be pressed on to a prema- 
ture termination, Mr. Russell will not stand redeemed in his repu- 
tation—even should the defendant be found guilty. It will be said 
by the unfair and the uncandid, that Mr. Hunt was deprived of the 
‘means of meeting the gravamen of the charges in this indictment. 
On the contrary, should the defendant be found guilty, it is but 
right and just that he should suffer in a manner commensurate with 
the magnitude of his offence. If he has published to the world a 
false and malicious libel on one of our most distinguished citizens, 
the measure of his punishment will not be light. He therefore has 
a right to a fair and impartial trial; and this he can not have, un- 
less ample time is given him to obtain every species of legal testi- 


mony which he can command. . The Court, therefore, cherish a 


disposition to allow him an opportunity to send to Europe, to col- 
lect his evidence; and should not a commission be agreed to by 
the counsel for the respective parties, the trial will be postponed to 
a distant day, in order that this purpose may be accomplished. 
And although the testimony taken abroad by the defendant, with- 
out the sanction of a commission, could not be read on the trial, 
yet it might be so authenticated as to be read on a motion to miti- 
gate the fine, that might follow a verdict of guilty. 

Mr. Hunt having made a new affidavit more full and _ specific 
than the one first read to the Court, a commission was agreed to 
without hesitation, by both parties. 








FOREIGN TESTIMONY. 283 


It may not be improper to remark, that the principles laid down 
by the Recorder of New-York, were recently adopted by the Su- 
preme Court of the State of New-York, in the case of the People 
vs. Forward. It has not yet been reported, and was not known 
when the application was made on the part of Mr. Hunt. At a 
Court of Oyer and Terminer in Niagara county, a commission to 
take testimony out of the State, was moved for by J. C. Spencer, 
the counsel for Mr. Forward. The public prosecutor refusing his 
assent, the motion was denied. Afterwards, the matter was sub- 
mitted to the five judges, and the doctrine laid down in the case of 
the King vs. Belinda Williums, was sanctioned. A commission 
was afterwards agreed to. 

As to the postponement of trials, where distant testimony is to 
be procured, criminal courts have felt a disposition to consider the 
applications of defendants in a favourable manner. Thus, in 1746, 
when the Scotch rebels were tried by a special court of eyer and 
terminer and gaol delivery, several of them applied, on their ar- 
raignment, through motion of counsel, that their trials might be 
put off, until witnesses.could be brought from Scotland and else- 
where, the trial having taken place in England. This affidavit, 
naming their witnesses and the places of their abode and the ma- 
teriality of their testimony, was read as the ground of the motion. 
The trial of these persons was put off; “and in regard that the af- 
fidavits mentioned the witnesses to reside at different distances 
from town, some in England, and some in Scotland, it was thought 
reasonable, (at a consultation of all the judges at Lord Chief Jus- 
tice Lee’s chambers, ) that, in fixing the times of trial, regard should 
be had to the several distances.” Foster’s Crown Law, p. 3. 


Vide also Bac. Abr. tit. Trial, (H.)—1. Chit. Crim. Law, (Am. 
ed.) p. 400.—3d Burr. 1513.—1. Wm. Blackstone, 514. 
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CT ue two following Opinions, in relation to the North- 
River Bank of the city of New-York, speak for themselves, and 
render any introduction unnecessary. We will merely remark, 
that an election of directors took place in this mastitution, on the 3d 
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of June last. There were two lists of candidates; and the num- 
ber of votes for each ticket was nearly equal. We are not called 
on to say any thing of the merits of the controversy. 

The suit in chancery, as well as all proceedings in the Supreme 
Court of the State of New-York, are now at an end, by amicable 
arrangement between the contending parties. The former was 
discontinued after the defendants had filed their respective an- 
swers, and previous to any argument on the merits of the cause, 
before the Chancellor. Had it been conducted to a judicial ter- 
mination, two great principles might have been settled: first, 
how far a Court of Equity has jurisdiction, when the elections of 
officers in corporations are alleged to be fraudulent and illegal; 
secondly, how far the direction of banks, insurance companies, 
and other civil corporations, of a similar description, constitute a 
trust, which is under the supervision and control of a Court of 
Chancery. 

The Information in the nature of a guo warranto was not filed, 
until after the suit in chancery was discontinued, and was only 
prosecuted to the plea of the defendants. Had the Attorney Gen- 
eral proceeded, it is probable that the pleadings would have been 
long, before the parties had arrrived to an issue. As cases of this 
nature seldom occur in the United States, it has been thought ex- 
pedient to insert the Information and the Plea thereto. | 


IN CHANCERY. 


James D. P. Ocpen, Jacozn Barker and othefs, 
vs. 
Leonarp Kip, Davip RoceErs and others. 


In the case of James D. P. Ogden, Jacob Barker and others, 
against Leonard Kip and the other directors of the North-River 
Bank, a motion was made in June last, before the Chancellor, for 
an injunction to restrain the defendants from all further manage- 
ment and interference in the affairs of the bank, and that one or 
more receivers be appointed to take charge of the funds of the 
bank. ‘The motion was founded on a bill, charging fraud and cor- 
ruption in the defendants, in the control and conduct of the elec- 
tion for directors, on the 3d instant. The bill was filed on the day 
previous to the motion, and the defendants had not had time to 
answer it. 

For the motion, Messrs. Wells and William W. Van Ness; 
against it, Messrs. S. Jones, D. B. Ogden, and C. G. Haines. 
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After the counsel in support of the motion had been heard, the 
counsel for the defendants were stopped by 

THE CHANCELLOR, who denied the motion for the present, 
by directing it to stand over until the coming in of the answers. He 
observed, that this was not the case of impending and irreparable 
mischief to arise from the delay. The bill is confined to the 
charge of a fraudulent abuse of trust in the present directors of 
the bank, respecting the recent election of directors, and does not 
charge fraud or abuse in the ordinary pecuniary concerns of the 
institution. It is not the course and practice of the Court to grant 
injunctions 7m /imine, and before answer, unless the injury be press- 
ing, and the delay dangerous. The present directors were ap- 
pointed by the statute incorporating the bank; and nearly all the 
same persons are re-elected by an election, colourable in point of 
law, though it may afterwards turn out to have been fraudulent in 
point of fact. They are in the actual exercise of their office as 
trustees; and it would not be very convenient or reasonable to di- 
yest them of their powers, and place in commissioners or receivers, 
to be selected by the Chancellor, the capital of a bank amounting 
to half a million of dollars, before they have had an opportunity 
to answer the bill. A trustee is rarely, if ever, divested of his 
trust, until he has been heard, in answer to the charges against 
him. Nothing but the necessity of the case, such as the danger 
of irreparable loss, can justify a departure from this rule of com- 
mon justice. ‘There is no sufficient ground to conclude, even 
from the charges in the bill, that the monied affairs of the bank 
will not continue to be safely administered in the intermediate time 
between the filing of the bill and the coming in of the answers. 
The injunction can not be granted, and a receiver appointed ac- 
cording to the prayer of the bill, without breaking up the future 
operations of the bank, and shaking the credit of its paper. It 
goes, in the first instance, to displace men from a trust with which 
they were originally invested by the legislature, before they have 
been heard in their defence ; and if the charges in the bill should 
be denied, and should not be sufficiently proved, a great and last- 
ing injury would be received by the institution, without the means 
of adequate compensation. In a case then of so much impor- 
tance, and one which affects rights and character so deeply, and 
where interests of extensive concern and great amount may be se- 
riously affected by the granting of the motion, it is certainly the 


dictate of discretion to wait until the charges in the bill shall have. 


heen either admitted by the answer, or established by proof. 
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' Without, therefore, undertaking, for the present, to discuss any 
of the other points which have been raised upon the argument, it 
is sufficient to say, that under the present circnmstances of the 
case, the motion must be denied. 

[Mote.—The answers, as before remarked, were filed, but nothing 


further came before the Chancellor. Here follow the proceedings 
against the Bank in the Supreme Court.|] 


SUPREME COURT. 


Tue Pror.ie or THE State or New-York, at 
the relation of Jacob Barker, Thomas Hazard, jun. 
and Thomas M. Huntington, 

Leonarp Kip, bs intl Mobeni Joun C. Morrr- 

son, Duncan Puyre, Tuomas Daruine, THom- 

as Brooxs, CHarvtes Town, ALEXANDER Mc- 

Murr, Peter A. Jay, and ABranam B. Mean. 

Samuel A. Talcott, Attorney General of the People of the State 
of New-York, moved, on ‘Tuesday the eighth instant, for leave to 
file an Information in the nature of a guo warranto against the de- 
fendants above named, who claim to be Directors of the North- 
River Bank of the city of New-York. This motion was founded 
ona bill in chancery recently filed against the defendants and 
others, by James D. P. Ogden, Jacob Barker and others, on the 
answers to that bill, and on an affidavit showing that the relators 
above named are stockholders in the North-River Bank. 

On Friday, Chief Justice SpeNcEr delivered the Opinion of the 
Court, to the following effect :— 

“These applications being generally founded on the ex parte af- 
fidavit of the relators, it has of late years been usual in the English 
Court of King’s Bench, and in this Court, to afford the defendant an 
opportunity of being heard against granting leave to file the Infor- 
mation. A rule to show cause is, therefore, generally entered ; and 
leave is afterwards granted or refused, as circumstances shall appear 
upon cause shown. In the present case, the application is for leave 
to file the Information in the first instance. There is no doubt that 
the Court are bound to exercise a reasonable discretion on the sub- 
ject; and this cause comes before us in a manner so peculiar, that 
we think it proper to except it from the general rule. The appli- 
cation does not rest upon amere ex parte affidavit. The evi- 
dence placed in our hands comes from the defendants themselves, 
or from a source most favourable to them. We have the sworn 
answers of the defendants to a bill in ehancery, filed in rela- 
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tion to the very election complained of. We have also the answers 
of the inspectors of that election. Upon a rule to show cause, no- 
thing could be alleged by the defendants against granting leave to 


file the Information, which is not already urged on their part, in the’ 


papers presented to the Court. We have looked into the answers, 
and we find the defendants and the inspectors admitting a state of 
facts, which not only render it proper to grant leave as applied for, 
but which seem to us imperiously to require it at our hands. To 
give time under such circumstances, would be an abuse of the dis- 
cretion vested in this Court. We will briefly advert to a part of the 
case, as admitted by the defendants and inspectors. A contrever- 
sy existed among the stockholders of the bank, a portion of whom 
were desirous to effect a change in the direction. A few days be- 
fore the election, a by-law was passed by the board of directors, of 
which board most of the defendants were members, and then pres- 
ent, authorizing any stockholder to challenge the votes offered at 
the election ; and if supported by affidavits or other probable cause, 
to the satisfaction of the inspectors, that they might then require 
the person whose vote should be challenged, to make oath in an- 
swer to the cause of challenge, the sufficiency of which should be 
determined by the inspectors; and if such oath was refused, that 
the vote should be rejected. Under this by-law, votes given upon 
the proxies of several persons, who appeared, from the books of the 
bank and the certificates of the cashier, as stockholders to a large 
amount, were challenged on the ground that the persons in whose 
names the stock stood, and who held the certificates of the bank, 
were not the exclusive owners, but that some third person or per- 
sons had an equitable interest therein. This was considered by the 
inspectors as good cause of challenge ; and the persons whose prox- 
ies were thus objected to, were required, notwithstanding the most 
urgent remonstrances to the contrary, to make affidavits in writing 
in answer to these allegations, and to answer, under an oath pre- 
scribed by men who did not themselves act under the solemn obli- 
gations of an oath, to various verbal interrogatories, and to submit 
to a sort of inquisitorial examination at variance with the funda- 
mental principles of our civil and political institutions, at the plea- 
sure of the inspectors. In this manner, votes upon a great number 
of shares were entirely disregarded by the inspectors. It is evi- 
dent, from the answers, that if all the votes received into the hands 
of the inspectors from persons duly authorized to. give such votes, 
had been estimated by the inspectors, that the result would have 
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been different from that declared by the inspectors ; as, in such case, 
the persons whose seats are now contested, could not have been 
certified to have been elected. 

“ Without entering any further at this time into the facts dis- 
closed, we are unanimously of opinion, that the by-law, and the 
proceedings under it at the election, were most illegal and repre- 
hensible. The act of incorporation provides, ‘ that each stockhold- 
er shall be entitled to one vote in each share of the stock of the 
bank, which he shall have held in his own name, at least fourteen 
days previous to the time of voting.’ (sess. 44. ch. 146, § 8.) Fur- 
ther than this, the inspectors had no right to inquire, as it was not 
competent for the directors to pass any by-law at variance with 
the positive provisions of the act incorporating the bank. We 
therefore feel ourselves called upon to grant the motion; more 
especially as the statute contemplates, in cases of this sort, the 
most speedy and effectual proceedings which a due regard to the 
rights of parties and the proper administration of justice will 
permit.” 

Leave granted to file the information znstanter. 

Counsel for the Plaintiffs, ; serene: A. Talcott, Att'y Gen. 
examin FE’. Butler. 
Counsel for the Defendants, S. Jones. 


INFORMATION, &. 
SUPREME Court. 


Samuel A. Talcott, Attorney General of the People of the State 
of New-York, who sues for said people in this behalf, comes here 
into the Supreme Court of Judicature of the said people, before 
the Justices thereof, at the capitol in the city of Albany, on Thurs- 
day, the eighth day of August, in the year of our Lord one thou- 
sand eight hundred and twenty-two, in this same term of August; 
and for the said people of the State of New-York, at the relation of 
Jacob Barker, Thomas Hazard, jr. and Thomas M. Huntington, 
all of the city of New-York, in the county of New-York, aécord- 
ing to the form of the statute in such case made and provided, 
gives the Court here to understand and be informed, that in and by 
a certain act of the Legislature of the State of New-York, passe¢ 
on the twenty-third day of March, in the year of our Lord one 
thousand eight hundred and twenty-one, all such persons as then 
were, or thereafter should become, stockholders of a certain com- 
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pany, associated under the style of the “ North-River Bank of the 
city of New-York” were ordained, constituted, and declared to be, 
from time to time, and until the first day of July in the year of 
oursLord one thousand eight hundred and forty-two, a body cor- 
porate and politic, in fact and in name, by the name of “ The 
President, Directors and Company of the North-River Bank of 
the city of New-York ;” and that in and by the said act, it was also, 
amongst other things, enacted, that the stock, property, affairs and 
concerns, of the said corporation, should be managed and conduct- 
ed by thirteen directors, being stockholders and citizens of the said 
State, and to be elected from time to time, as in and by the said 
act was enacted and provided; and that the President, Directors 
and Company of the North-River Bank of the city of New-York, 
by force of the said act, now are, and for one year last past, and 
more, have been a body corporate and politic, in fact and in name, 
by the name of “ The President, Directors and Company of the 
North-River Bank of the city of New-York ;” that is to say, at the 
city of New-York, and in the county of New-York aforesaid ; and 
that L. K. merchant, and D. R. merchant, J.C. M. druggist, &c. 
all late of the city of New-York, in the county of New-York afore- 
said, for the space of thirty days now last past, and more, without 
any legal warrant, grant, or right whatsoever, have used and exer- 
eised, and still do use and exercise, the office of directors of said 
corporation, to wit, at the city of New-York, and in the county of 
New-York aforesaid; and that each of them hath used and exer- 
cised, and still doth use and exercise, the office of director of the 
said corporation, to wit, at the place and in the county aforesaid ; 
and that the said L. K., D. R. &c. for and during all the time last 
above mentioned, without any legal warrant, grant, or right what- 
soever, at the city of New-York, and in the county of New-York, 
have claimed, and still do claim, to be directors of the said corpora- 
tion; and each of them hath claimed, and still doth claim, to be a 
director of the said corporation, and to have, use and enjoy, all the 
liberties, privileges and franchises, to the office of directors of the 
said corporation belonging and appertaining; which said_ offices, 
liberties, privileges and franchises, they the said L. K., D. R. &c. 
for and during the whole time last aboye mentioned, upon the said 
people have usurped, and still do usurp, and each hath usurped, 
and still doth usurp, that is to say, at the city of New-York, and 
in the county of New-York aforesaid, in contempt of the people 
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of the State of New-York, and to their great damage and preju- 
dice, and also against their dignity. 
(Filed August 10th, 1822.) 
SAMUEL A. Taucott, Attorney Generel. 


PLEA. 
SUPREME COURT. 


Leonard Kip, and others, 
v8. 
THE PEOPLE. 


And now in this same term, the said L. K., D. R., &c. come by 
Charles G. Haines, their attorney ; and having heard the said In- 
formation read, they say, that under colour of the premises con- 
tained in the said Information, they are greatly troubled ; and this, 
by no means justly; because, protesting that the said Information, 
and the matter therein contained, are not sufficient in law, and 
that they are not obliged by the law of the land to answer thereto, 
for plea they say, That they do not think that the said people 
ought to impeach o1 trouble them by reason of the premises in the 
said Information mentioned and specified: because, they say, that 
true it is, that in and by a certain act of the Legislature of the 
State of New-York, passed on the twenty-third day of March, in the 
year of our Lord one thousand eight hundred and twenty-one, all 
such persons as then were, or thereafter should become, stockhold- 
ers of a certain company, associated under the style of the “ North- 
River Bank of the city of New-York,” were ordained, constituted, 
and declared, to be from time to time, and until the first day of Ju- 
ly inthe year of our Lord one thousand eight hundred and forty- 
two, a body corporate and politic, in fact and in name, by the 
name of the “ President, Directors and Company of the North-Riv- 
er Bank of the City of New-York ;” and in and by the said act it 
was amongst other things enacted, that the stock, property, affairs, 
and concerns of the said corporation, should be managed and con- 
ducted by thirteen directors, being stockholders and citizens of the 
said State, which directors should hold their offices from the first 
day of July in every year, and should be elected on the first Mon- 
day of June in every year, at such time of the day and in such 
place, within the city of New-York, as a majority of the said di- 
rectors for the time being should appoint; and that public notice 
should be given by the said directors, not less than fourteen days 
previous to the time of holding the said election, by an advertise- 
meant to be inserted in at least two of the public newspapers printed 
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in the city of New-York ; and that the said election should be made 
by such of the stockholders of the said corporation, as should at- 
tend for that purpose, either in person or by proxy; and that all 


elections for the directors should be by ballot, and that the thirteen » 


persons who should have the greatest number of votes, should be 

directors , and that L. K., D. R., T. B. &c. should be their pres- 

ent directors, and should hold their offices respectively until the 
first Monday of July, in the year of our Lord one thousand eight 
hundred and twenty-two. And further. that the directors for the 
time being, or a majority of them, should have power to make and 
prescribe such by-laws, rules and regulations, as to them should 
appear needful and proper, touching the government of the said 
corporation, the management and disposition of the stock, busi- 
ness, property, estate and effects of the said corporation; the time, 
manner and terms, at and upon which discounts and deposits shall 
be made and received in and by the same ; the duties and conduct 
of the officers, clerks and servants employed ; the election of direc- 
tors, and all such other matters as might appertain to the concerns 
of the institution; and should also have power to appoint so many 
officers, clerks and servants, for carrying on the said business, and 
with such salaries and allowances, as to them should seem meet : 
provided, that such by-laws, rules and regulations, were not repug- 
nant to the constitution and laws of the United States and of this 
State : and provided also, that the said directors should keep open 
the said bank for discount as well as deposit, every day (except Sun- 
days) during the usual business hours. And these defendants fur- 
ther say, that the President, Directors and Company of the North- 
River Bank of the City of New-York, now are, and for one year 
last past, and more, have’ been a body politic and corporate, in fact 
and in name, by the name of the “ President, Directors and Com- 
pany of the North-River Bank of the City of New-York ;” that is 
to say, at the city of New-York and in the county of New-York 
aforesaid. And these defendants further say, that heretofore, to 
wit, on the twenty-sixth day of March, in the year of our Lord one 
thousand eight hundred and twenty-two, the directors of the said 
corporation did make a certain by-law, in the words following, 
to wit: 

“ Be it ordained by the President, Directors and Company of the 
North-River Bank of the city of New-York, and it is hereby ordain- 
ed by the authority of the same, that an election shall be held for 
thirteen directors of this cerporation, being stockholders thereof, 
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and citizens of this State, on the first Monday in June next, and ox 
the first Monday in June in every year thereafter, between the 
hours of eleven o’clock in the forenoon, and two o’clock in the af- 
ternoon, at the banking-house of this corporation, in the city of 
New-York ; and that public notice of the time and place of every 
such election shall be given not less than fourteen days previous to 
the time of holding the same, by an advertisement to be inserted 
in at least two of the public newspapers, printed in the city of New- 
York; and every such election shall be by ballot, and shall be 
made by such of the stockholders of this corporation, as shall at- 
tend for that purpose, either in person or by proxy: and the thir- 
teen persons who shall have the greatest number of votes, shall be 
directors; and three persons, being stockholders of this corpora- 
tion, and citizens of this State, to be previously appointed by the 
directors, for the time being, shall be inspectors of every such 
election, and shall preside at, and hold the same, and shall certify 
to the directors at the next meeting, the names of the persons elect- 
ed at such election. 

“ And be it further ordained, that if it shall at any time happen 
that an election of directors shall not be made on the first Monday 
in June, in any year, that then an election shall be held as soon as 
conveniently may be thereafter, on such day as the president shall 
appoint, which election shall be held at the said banking-house, 
and between the same hours of the day as are above mentioned ; 
and three inspectors of such election, being stockholders and citi- 
zens as aforesaid, shall be appointed by the president, who shall 
perform the duties assigned to the inspectors above mentioned. 
And fourteen days notice of such election shall be given in the 
manner above directed, in relation to the elections to be held on 
the first Monday in June. And in case the office of president shall 
be vacant, then the day of election, and the inspectors thereof, shall 
be appointed in like manner by the cashier for the time being.” 

And these defendants further say, that afterwards, to wit, on the 
thirty-first day of May, in the year last aforesaid, the said directors 


* did appoint D. B., W. R. and D. D. S. to be inspectors of the then 


next election for directors of the said corporation. And these de- 
fendants further say, that each of the said inspectors, D. B., W. R. 
&c. then was, and ever since hath been, and yet is, a stockholder of 
the said bank, and a citizen of the said State of New-York, to wit, 
at the city and county of New-York. And these defendants further 
say, that the said directors did cause public notice to be given ef the 
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said election, and of the time and place of holding the same, four- 
teen days previous to the first Monday of June, in the year last 
aforesaid, being the time of holding the said election, by an adver- 
tisement inserted in two of the public newspapers printed in the 
city of New-York, to wit, in a public newspaper printed in the said 
city, entitled the New-York Evening Post, and ina certain other 
public newspaper in the said city, called the National Advocate. 
And the said defendants further say, that an election for thirteen 
directors of the said corporation was held, before the said inspec- 
tors, on the first Monday of June, in the year last aforesaid, between 
the hours of eleven o’clock in the forenoon, and two o’clock in the 
afternoon, of that day, at the banking-house of the said corpora- 
tion, in the city of New-York, and that an election of thirteen di- 
rectors was then and there made, pursuant to the said act, by such 
of the stockholders of the said corporation, as did then and there 
attend for that purpose, in person or by proxy ; and that the said 
election was by ballot; and that at such election, the said L. K., 
D.R., J. C. M. &c. had the greatest number of votes; and that at 
the next meeting of the directors, to wit, on the third day of June, 
in the year last aforesaid, at the city of New-York aforesaid, the 
said David Board, William Roe, and Daniel D. Smith, did deliver to 
the said directors a certificate in the words following, to wit :—‘ We 
the subscribers, inspectors of election for thirteen directors, to con- 
duct the stock, property and affairs of the President, Directors and 
Company of the North-River Bank of the City of New-York, for the 
ensuing year, do certify, that the said election was this day held un- 
der our inspection; and that on canvassing the votes taken by us, it 
appears that L. K., D. R., J. C. M. &c. were the thirteen persons 
who had the greatest number of votes, and are elected :” which 
foregoing certificate was dated the third day of June, in the year 
of our Lord one thousand eight hundred and twenty-two. And 
the said defendants further say, that afterwards, to wit, on the first 
Monday of July, in the year last aforesaid, they did, in pursuance 
of the said act, take upon themselves respectively, the office of di- 
rectors of the said corporation, to wit, at the city and county of 
New-York aforesaid ; and by virtue of the premises, they then and 
there became, and on the first Monday of July in the year afore- 
said, at the city and county aforesaid, and from thence continually 
until the time of exhibiting the said Information, were, and still are, 
directors of the said corporation, to wit, at the said city and county 
of New-York; and by that warrant, the said defendants, for and 
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during all the time in the said Information in that behalf specified, 
at the said city and county, have respectively used and exercised, 
and still do use and exercise, the office of directors of the said cor- 
poration; and for and during all that time, have there claimed to 
be such directors, and to have, use, and enjoy all the liberties, privi- 
leges and franchises, to the said office belonging, as it was and is 
lawful for them to do :—Without this, that the said defendants, the 
said office, liberties, privileges, and franchises, in the said Informa- 
tion above mentioned, or any of them, have usurped, and did 
usurp, upon the people of the State of New-York, in manner and 
form as by the said Information is above alleged against them; all 
and singular which matters and things the said defendants are 
ready to verify and prove, as the Court shall award: Wherefore 
they pray Judgment, and that the said office, liberties, privileges, 
and franchises, by them claimed in manner aforesaid, may be al- 
lowed and adjudged to them; and that they may be dismissed 
and discharged by the Court hereof, and from the premises above 
charged against them. 


C. G. H. Attorney for Defendants. 
City and County of New-York, ss——L.K., D. R. &c. put iv 


their place, &c. at the suit of the people of the State of New-York, 
plaintiffs, in the plea aforesaid. 








vr HE following Remarks not only combine much law, 
drawn from the books, but they show a method of legal reasoning, a 
discrimination and clearness of thought, that entitle them to pe- 
culiar consideration. Mr. Bayarp is a writer, who can be follow- 
ed in his ideas with satisfaction; for, before he endeavours to make 
others see, he sees plainly himself. We consider his positions 
sound, and his reasoning conclusive. His views should be pre- 
served by every lawyer—since they may save him much labour on 
the points which they establish, and greatly aid him in more ex- 
tensive examinations. 
The Law of Corporations has not been much studied in the 
United States. The great number of our corporate bodies, and 
the rapid manner in which they are increased by the State Legis- 
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jatures, will yet render this branch of jurisprudence of great im- 
portance, and open a wide and fertile region of research. There 
is no case, in any book, nor in any library, that comprises so much 
law and authority, as the Dartmouth College Case, reported by Mr. 
Wheaton, in his Reports of Cases in the Supreme Court of the 
United States, and by Timothy Farrar, Esq. in a separate book, as 
the cause was argued and decided in the Supreme Court of New- 
Hampshire. The Opinion of Chief Justice MArsna.v is, per- 
haps, as great an effort of his powerful and acute mind, as we find 
on record; and that of Mr. Justice Srory is second to none of the 
kind, from the year books to this day, for legal learning. | 


eae oae 


Remarks on the Case of the Corporation, styled “ The Trustees of 
the Roman Catholic Society, worshipping at the Church of St. 
Mary, in the city of Philadelphia.” 


THE above named corporation applied to the Supreme Court 
for its allocatur, to certain amendments to its charter of incorpora- 
tion. But, because it appeared that one or more of the select 
body of the corporation entrusted with the management of its 
temporal concerns, had been prevented from attending the meet- 
ings of that body, and, of course, from taking part in the delibera- 
tions; the Court decided, that the application coming from the 
rest of that body, it was not competent for them, under such cir- 
cumstances, to do any valid act; and, therefore, that the applica- 
tion came unduly before them, and could not be the subject of any 
judicial act upon their part. 

This is the adjudged point in the case as presented to the Court. 
In its discussion, the Court were unanimous ; and it is, for all judi- 
cial purposes, I mean as an authority, the only one for which it 
can hereafter be cited. It is true, that opinions were delivered 
upon other points; but although pronounced ex tripode juridico, 
they ought to be regarded as extra-jidicial, as mere obiter dicta ; 
since the cause did not immediately turn upon them, and furnished 
one strong and palpable enough for its determination without 
them. 

There is, perhaps, no more fruitful source of error in judicial 
history, than the latitude of judicial opinion. 

There can be no doubt, but that the peculiar circumstances of 
the present case induced the bar and members ef the Court to 
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waive their usual caution, and to volunteer opinions which they 
conceived, or hoped, would tend to re-establish harmony between 
the parties concerned. The candour of the learned Court, how- 
ever, may be safely relied upon to correct any hasty opinion which 
may have been formed, but which, upon reconsideration, proves to 
be erroneous. I apprehend, therefore, with due deference, we are 
at liberty to examine this case de novo, and to discuss the points 
made by two of their Honours, as independent of the main one, in 
their late decision. 

Two of those points were, first, that the clergy form an integral 
part of the corporation; and, secondly, that the assent of the cler- 
gy, as being possessed of a vested interest, is necessary to any al- 
teration of the charter. 

In order to determine these points, it will be necessary to con- 
sider, first, who are the members of the corporation in question ; 
and secondly, what kind of incorporation it is. 

Frist, who are the members of this corporation ? 

That the answer may be perfectly intelligible, it may be as well 
to state what a corporation is. A corporation then, or body poli- 
tic, or body incorporate, is a collection of many individuals united 
into one body, under a special denomination, having perpetual suc- 
eession under an artificial form, and vested, by the policy of the 
law, with the capacity of acting in several respects as an individu- 
al. 1 Kydon Cor. 13. 

A corporation must have a name, and that name is the knot of 
eombination, without which it could not perform its corporate 
‘function. 1 Bl. Com. 475. 1 Leon.163. Marriott and Pascall’s 
Case. 

The answer to the above question must be furnished by the 
charter which created it. The act of incorporation, after a recital 
that the members of the religious society of Roman Catholics in- 
habiting the city and vicinity of Philadelphia, and belonging to 
the congregation worshipping at the church of St. Mary, had re- 
quested the legislature to pass a law to incorporate them, and ena- 
ble them to manage the temporalities of their church, as other re- 
ligious societies had been enabled to do; proceeds to incorporate 
them by the name of “The Trustees of the Roman Catholic So- 
eiety worshipping at the Church of St. Mary, in the city of Phila- 
delphia.”” Who, then, were incorporated? Not A, B and C, as 
trustees for a Roman Catholic congregation; but the members of 
the congregation themselves were incorporated by the name of 
¢ The Trustees,” &c. 
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The corporators here are the members of the religious society 
of Roman Catholics, who composed the congregation of St. Mary’s 
Church. This fact is recognized by the Court, and particularly by 
Judge Yares, in the case of the Commonwealth vs. Rossiter and 
others, Trustees of St. Mary’s Church. 2 Bin. 360. 

Here, I apprehend, a vital error has been committed in consid- 
ering the select body of a board of trustees, to which the general 
powers, or most of them, or most of the corporation at large, were 
delegated, as the corporation itself. 

Nothing is more common, than where the members of a corpora- 
tion are numerous, to delegate its powers to a select body. 1 Kyd 
on Cor. 321. Haddock’s Case, T. Ray. 435. 3 Burr. 1537. 

It would have been inconvenient, if not impossible, for the cor- 
poration to have conducted its affairs en masse. 

There will be found a wide and important difference between in- 
corporating the society at large, in whom, as a corporation, is to 
vest all the real and personal property belonging to them, and in- 
corporating A, B and C, a limited number of individuals, who are 
to take the same property in trust for a Roman Catholic congre- 
gation. 

This case is no more than that of any other religious society, as 
the Presbyterian, the Baptist, and the Episcopal churches, which 
are incorporated, and the powers delegated to a select body. 

The members of the society in question, as corporators, have 
certain franchises, and labour under certain disabilities. For in- 
stance ; no corporator could be a witness in cases affecting the cor- 
poration. Kyd on Cor. 304. It would be a principal cause of 
challenge to a juror, that he was of affinity to any member of the 
corporation. Co, Lit.157.a. Having thus determined who are 
the members of the corporation, we come now to the second ques- 
tion; what kind of corporation is it? In order to answer this ques- 
tion, it will be necessary to consider the nature of corporations 
generally, and their different kinds. 

First. Corporations are either sole, consisting of one; or aggre- 
gate, consisting of many; and an aggregate corporation may 
have a head, or not. 10 Co. 30. b. ; the Case of Sutton’s Hospital. 

Corporations are, likewist, either ecclesiastical or lay. All are 
ecclesiastical corporations, where the members who compose it are 
entirely spiritual persons, as prior and convent, abbot and monks ; 
and the object of whose incorporation is also spiritual, as ad oran- 
dum. 1 Bl. Com. 470. Kyd on Cor. 22. Thus, if part of the 
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corporation consist of the laity, and part of the clergy, as in the 
case.of the universities of Cambridge and Oxford, in England, 
the corporation is lay. 3 Burr. 1656. Or if the object of the cor- 
poration be not spiritual in itself, as it is in the case of abbot and 
monks, but only auxiliary to religious purposes, as in the case of 
church wardens, the corporation is lay. 1 Bl. Com. 472. And 
the same is true, even though every member. of the corporation 
should be spiritual. Ibid. 

There are but few, if any, ecclesiastical corporations in this 
country. ‘There is at Emmetsburg, a convent of Nuns; but 
whether incorporated, or not, I am not advised. 

The corporation in question, then, is not ecclesiastical, since 
nearly all the members are laymen, and its object is not spiritual, 
but, in the words of its charter, to enable them to manage the tem- 
poralities of the church. 

It appears then clearly, that this is a lay corporation. Lay cor- 
porations are of two kinds; eleemosynary and civil. 

An eleemosynary corporation is one that is constituted for the 
perpetual distribution of the free alms or bounty of the founder, 
to such persons as he has directed: as hospitals for the mainte- 
nance of. the poor, sick and impotent. 1 Bl. Com. 471. 

The cases of eleemosynary corporations, are those of hospitals 
and colleges. Kydon Cor. 25. Of colleges to which fellowships 
ere attached, and which are established for the promotion of piety 
and learning, and for imparting assistance to the members of those 
bodies, in order to enable them to prosecute their devotion and 
studies with greater ease and assiduity. 1 Bl. Com. 471. 

It is the essential character of an eleemosynary corporation, 
that there should be a bounty to be distributed, by the corporation, 
to some persons designated by the founder. 

The corporation, in such case, is a trustee for the persons intet- 
ested in that bounty. 

By the word bounty, is not meant any specific kind of assistance, 
as ‘a2 money; but a gratuitous assistance—one given, not earned. 

Thus the universities of Cambridge and Oxford, in England, 
are civil corporations; because the salaries of their officers are 
given pro opera et labore; they are “not gratuitous, but earned 
by their services. 1 Bl. Com. 471. 

A donation, an unqualified donation to a corporation, or to a so- 
ciety which is afterwards incorporated, will not make it eleemosy- 
nary. If it could, then the proprietors of Peale’s museum would 
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be an eleemosynary corporation, which will hardly he pretended. 
For the same reason, too, the universities of Cambridge and Ox- 
ford would be eleemosynary, as they have received many dona- 
tions; but they are not. 1 Bl. Com. 471. It follows, then, that 
no corporation can be eleemosynary, but where the object of its 
establishment is a charitable one. 

Is, then, the corporation in question eleemosynary ? W hat was 
the object of its creation? To enable the congregation to manage 
its temporalities. Here is no charity expressed or implied—here 
are no free alms, no bounty to be distributed to persons designated 
by a founder. The salaries that are paid to its officers, are pro 
opera et labore. ‘There is no one feature of an eleemosynary 
corporation. ‘The circumstance of its having received donations 
for the purpose of buying ground, or building, or enlarging a build- 
ing, will not make it eleemosynary, any more than the same cir- 
cumstance could have made the universities of England, or Peale’s 
museum, such. ‘There was no condition annexed to those gifts, that 
they should inure to the benefit of particular persons as charity. 

This corporation, then, does not belong to the class called elee- 
mosynary. 

Civil corporations are instituted for a variety of temporal pur- 
poses, such as banks and trading companies, for the advancement 
and regulation of commerce; church wardens, for the conservation 
of the goods of the parish. - 1 Bl. Com. 471. 

In England, the church wardens have the custody of the orna~ 
ments of the church, as the plate and bells; and an action of tres- 
pass has been maintained by them against the parson, for breaking 
the bells, though the parson pleaded that he and others purchased 
the bells with their own money, and put them up; because, when 
put up, they were consecrated to the church. 11 #. 4, 12, cited 
in Kyd on Cor. 30. Generally speaking, church wardens can take 
chattels only in succession: but sometimes this capacity is enlarg- 
ed. Cro. Jac. 532. Warner’s of St. Savour in Southwark. The 
reason why their interest extends no farther generally, than to the 
goods and chattels of the parson, is because the freehold of the 
church and the glebe is vested in the parson. 

In this State we have no parishes, and no established church. 
We have, therefore, resorted to the expedient of incorporating 
each congregation, thereby vesting the rights of both parson and 
church wardens, as they exist under the English system, in the cor- 
poration, but with more extensive powers; for in the latter case, 
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the corporation is seised of the fee simple of their real estate, and 
possessed of an unqualified property in their goods and chattels ; 
which is not the case in the former. 

It appears then, that this is an aggregate civil corporation, with- 


_ outa head; whose powers are delegated, for the most part, toa 


select body. 
Now, then, we come to the question, whether the clergy form an 


‘integral part of the corporation ? 


It will be necessary to settle, first, what is meant by an integral 
part. 

Many aggregate corporations are composed of several distinct 
parts, which are called integral parts, without any one of which, 
the corporation would not be complete, although none of them be 
a distinct corporation. Thus, when a corporation consists of a 
mayor, the aldermen, and the commonalty, they are three integral 
parts. 1 Kyd on Cor. 36. Or if a corporation consist of so many 
brothers and sjsters, they are integral parts. 1 Rol. Abr. 14. So that 
it appears, in erder to constitute an integral part, there must be dis- 
tinct ranks or classes of individuals in the corporation. Let us 
see whether such is the fact in the case before us. The corpora- 
tion consiststs, as I have shown before, of the members of the reli- 
gious society of Roman Catholics, worshipping at the church of 
St. Mary, and is incorporated by the name of the ‘‘ Trustees of the 
Roman Catholic Society worshipping at the Church of St. Mary, 
in the city of Philadelphia.” Here there is no distinction of rank 
or class, as in the cases just mentioned. 

But the clergy are made ex officio members of the select body, 
to whom are delegated the powers of the corporation. This alone 
would not have made them integral parts of the corporation, more 
especially as it was provided, that seven of that select body thould 
be a quorum, without distinction of the class; and then, of course, 
the whole board might be lay, since there are eight laymen and 
but three clergymen. It happens, however, that in regulating the 
meetings of the trustees, the charter goes on to say, that the eld- 
est pastor present shall be the president. And it is implied from 
this, that it was intended that the clergy should form an integral 
part of the corporation. This is not a necessary implication, 
since it might mean, that if they were present, such should be 
the case; if not, the matter would be left to be arranged by those 
present. Vaugh. 262. 

It is, however, but an implication ; and it is a settled principle of 
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law, that nothing shall be implied but what is lawful in itself, and 
in its consequences. As if a tenant in tail grants an estate for life, 
it shall be construed an estate for his own life; since it is not law- 
ful for him to grant it for the life of another. Co. Lit. 42. a. 

Let it then be implied, that the very clergy are an integral part 
of the corporation, and see what consequences follow the implica- 
tion. For if any possible consequence is unlawful, it can not le- 
gally be made. 

It is settled law, that if an integral part of a corporation be de- 
stroyed, or fail, the corporation is dissolved. 1 Rol. Abr. 514. 

Suppose, then, that no pastors should be appointed for this con- 
gregation ; the consequence would be, that an integral part being 
extinct, the corporation would be dissolved, and ex necessitate 
re?, the corporators all disfranchised. 

Thus we see, that by supposing the clergy an integral part of 
the corporation, the Pope, who is the head of the church, becomes 
invested with the power of disfranchising all the corporators. The 
question then arises, Is this a consequence lawful in itself ? 

Now no principle of law is better settled than this, namely, that 
the power of a motion or disfranchisement can reside no where 
but in the corporation at large, or in a select body of the corpora- 


tion; and not even in the latter, unless expressly given by the char- 
ter, or a by-law made by the body at large. 2 Kyd on Cor. 56.— 
2 Bin. 441. The Commonwealth vs. the President and Members of 
the St. Patrick Benevolent Society. 

Here, then, we perceive one unlawful consequence which would 
be sufficient to destroy the presumption. But this is not the only 
one. 


[tis unlawfnl to deprive a man of his rights, without fault in 
himself, and without trial; and yet, by admitting the implication, 
both may happen. Here, then, is a second unlawful consequence. 
But furthet ; each one of the corporators who is a pew-holder, has 
a vested freehold interest, purchased for a valuable consideration. 
2 Bin. 360. Ido not know what was the highest, or the average 
price of the pews in the church of St. Mary ; but it is a known fact, 
that at the sale of pews in the cathedral at Baltimore, by auction, 
one of them commanded the sum of fifteen hundred dollars, and 
almost all from four hundred to a thousand dollars. The pews in 
this city, in different churches, have sold from two hundred to 
eight hundred dollars. This valuable freehold interest, part of his 
real estate, he would be deprived of, by a dissolution of the corpo- 
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ration. Here then again we find that, without trials, in flagrant 
violation of the Constitution of his country, which guarantees to 
him the integrity of his property, an individual may be deprived of 
a portion of his estate by force of this implication. 

But, to crown this list of legal impediments, there is this addi- 
tional political absurdity; that by means of this implication, a for- 
eign power is enabled to do, what the sovereign power of the coun- 
try which gave existence to the corporation could not do. For, 
beyond contradiction, no power in this country, without crime, and 
without trial, could disfranchise a corporation, or deprive an indi- 
vidual of his rights or his estate. I think I am therefore fully sup- 
ported in the conclusion, that the clergy are not an integral part of 
the corporation, as the law will not imply any thing at war with its 
own principles. We come, now, to the second point—whether the 
assent of the clergy, as being possessed of a vested interest, is ne- 
cessary to any alteration of the charter ? 

There are but two grounds upon which such a position could 
rest; and these are, first, that they are an integral part of the cor- 
poration ; and secondly, that the corporatidn is eleemosynary, and 
that they were the objects of the founder’s bounty. 

{ think I have shown, conclusively, that they are not integral 
parts of the corporation. The first ground, therefore, fails. 

[ have shown, also, that this is not an eleemosynary corporation. 
Had it been so, and they had been likewise the designated persons 
of the founder’s bounty, (for this circumstance, too, would have 
been necessary to make out the case,) no doubt they would have a 
vested interest, of which they could not be deprived. 

The case might, then, very aptly be compared to a contract be- 
tween the legislature, the corporation, and the founder. But, as 
it is, they have no other interest than as common members of the 


corporation. 
As the charter stands at present, they are members of the select 


body to which are delegated the powers of the corporation. 

To exclude them from that body, would not be to exclude them 
from the corporation: they could not, therefore, lose by such ex- 
clusion, the only right which they do possess, namely, that of a 
common corporator. 

Besides, this is what happens, or may happen, every year, to the 
lay members of that body. At every new election, each one of 
them is liable to be turned out ; but that is no disfranchisement. 

How, then, does their case differ from that of the lay members * 
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Only in this; that they are not elected by the body at large, and 
therefore are not liable to be removed at the end of any one year, 
by the same means. 

But this does not preclude the right of new modelling that body 
by a change of the constitution of the society, any more than the 
circumstance of the Senators of the United States holding their 
seats for six years, and being elected by the legislatures of the sev- 
eral States, while the Representatives hold theirs but for two, amd 
are elected by the people, would prevent the Constitution from be- 
ing altered in this particular, so as even to destroy one of those 
bodies altogether. 

I conclude, therefore, that there can be no objection made to 
any alteration of the charter, grounded upon either of these two 
points. 


Philadelphia, 1822. RICHARD H. BAYARD. 
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